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IT’S TOO EASY BEING GREEN: DEFINING FAIR 
GREEN MARKETING PRACTICES 


TUESDAY, JUNE 9, 2009 

House of Representatives, 

Subcommittee on Commerce, Trade, 

AND Consumer Protection, 
Committee on Energy and Commerce, 

Washington, DC. 

The subcommittee met, pursuant to call, at 11:01 a.m., in Room 
2123 of the Rayburn House Office Building, Hon. Bobby L. Rush 
[chairman of the subcommittee] presiding. 

Members present: Representatives Rush, Sarbanes, Stupak, Bar- 
row, Castor, Radanovich, and Gingrey. 

Staff present: Michelle Ash, Chief Counsel; Anna Laitin, Counsel; 
Angelle Kwemo, Counsel; Tim Robinson, Counsel; Valerie Baron, 
Special Assistant; William Cusey, Special Assistant; Jennifer 
Berenholz, Deputy Clerk; Chad Grant, Minority Policy Analyst; 
Brian McCollough, Minority Senior Professional Staff; and Gerald 
Couri, Minority Professional Staff. 

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS 

Mr. Rush. Good morning. The subcommittee on Commerce, 
Trade, and Consumer Protection will come to order. The chair will 
thank all those who are here and particularly all witnesses. The 
chair now recognizes himself for the purposes of an opening state- 
ment. 

Today the subcommittee is holding a hearing titled “It’s Too Easy 
Being Green: Defining Fair Green Marketing Practice.” 

Let me start — the mikes are on. They are all working now, right? 
OK, let me — the chair recognizes himself for five minutes for the 
purposes of opening statement. 

The subcommittee on Commerce, Trade, and Consumer Protec- 
tion is holding a hearing titled “It’s Too Easy Being Green: Defin- 
ing Fair Green Marketing Practices.” During this hearing, we will 
be taking up the truthfulness of green advertising claims, con- 
sumer protection of green claims, and the role of the Federal Trade 
Commission in regulating these proliferating claims. 

More than ever before, the shelves of our supermarkets, hard- 
ware, minimarts, home improvement, and pet stores are being 
lined with good bearing labels calling themselves as natural, bio- 
degradable, ecofriendly, sustainable, recyclable, and nontoxic just 
to name a few. With the increased demand by these stores for more 
green products, we are seeing an increase in certifying companies 

( 1 ) 
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certifying these green claims. While some responsible companies 
have created certifications and labels backed by testing, other com- 
panies have spied an opportunity in demand for information. 

For a fee, these companies will certify anything as green, afford- 
ing false comfort to purchasers that their products meet environ- 
mental and safety standards. 

Just to cite a few relevant statistics, in 2008, consumers pur- 
chased $290 million in natural household cleaners and supplies. In 
addition, “The Wall Street Journal” reported in April 2009 that 
there are more than 300 such environmental labels putting a green 
stamp on everything from cosmetics and seafood to coffee. Because 
there are no common agreement on jury accepted definitions relat- 
ing to the meaning of many of these words. And since consumers 
are being bombarded by so many of these claims and certifications, 
and there is legitimate concern that some consumers are basing 
their purchasing decisions on misleading and in some cases even 
deceptive labels. 

And I am especially concerned that Americans who have less dis- 
posable income to spend on “green” goods are not getting the bene- 
fits that they expect when they spend their hard-earned dollars on 
these goods, which promise more and also cost more at our check- 
out lines. 

At the conclusion of today’s hearing, I would like for this body 
to have more insight into FTC’s update of its green guides and how 
extensively consumers, manufacturers, and advertisers are con- 
sulting and relying on these guides. 

Second, I want for us to discuss whether the FTC should be more 
aggressive in monitoring and/or regulating the placement of claims 
on products and how, in the flow of commerce, can the Commission 
ensure that green labels are more useful and informative than is 
currently the case. 

Thirdly, I would like for us to explore the role of the private sec- 
tor. We will ask how truly environmentally responsible and safe 
products can differentiate themselves from the products that may 
unsubstantiated claims. And we will examine the role of the pri- 
vate run certification at labeling products. 

I would also just add another note that there might be another 
role for the Congress to play in these matters, and we will be keep- 
ing a keen eye and a hearing ear to the role that the Congress 
should be playing in this particular matter. 

I look forward to hearing the testimony and to participating in 
the exchange that follows. I want to thank you all very much for 
agreeing to help us examine this problem and come up with con- 
structive proposals to address issues that we have identified. I 
yield back the balance of my — I don’t have any more time. So now 
it is my pleasure to recognize the ranking member of the sub- 
committee for five minutes for the purposes of an opening state- 
ment, my friend, the gentleman from California, Mr. Radanovich, 
is recognized. 
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OPENING STATEMENT OF HON. GEORGE RADANOVICH, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI- 
FORNIA 

Mr. Radanovich. Thank you so much, Mr. Chairman. I want to 
thank you also for calling this hearing to examine green marketing 
practices. We all agree that consumers should not he deceived 
through false marketing when making a decision to buy a product. 
Such dubious practices would fall squarely within the Federal 
Trade Commission’s jurisdiction when a company violates existing 
labeling rules or when a company clearly makes a false statement 
about its product with the intent to deceive. 

I understand the Commission has taken several enforcement ac- 
tions against companies for such practices, and they should be com- 
mended. And I look forward to hearing more about these when Mr. 
Kohm testifies shortly. 

I agree with the premise that a business that markets its prod- 
ucts as green should be held accountable for accuracy and truthful- 
ness. The problem arises from a larger debate about what is green 
and who will define it and how will it be defined. Consumer confu- 
sion does not help anybody, but a simple solution does not readily 
exist that all stakeholders can agree upon, which is why we are 
having this debate. 

I imagine we could ask 10 different people to define green, and 
we would not be surprised if we received 10 different answers. 
Many consumers seek out recyclable or biodegradable products, 
and these products may be labeled accurately and be attractive to 
consumers for their environmental sensitivity. However, depending 
on how we define green, a recyclable product could be considered 
greener than a biodegradable one or vice versa, and that is a rel- 
atively simple example of similar products. 

When multiple variables are considered in the determination, the 
comparison of the products becomes more complicated. Regardless, 
some of the discussions and suggestions that we will hear today 
will focus on the Environmental Protection Agency. 

For purposes of this hearing, we would be better served confining 
our discussion to the area of our jurisdiction over the marketing 
practices and what would be defined as an unfair or deceptive prac- 
tice under the FTC Act. I would also suggest the subcommittee 
should hear the views of businesses that are manufacturing prod- 
ucts that may fall subject to FTC enforcement. 

Ideally, mutually agreeable definitions for the purposes of mar- 
keting will emerge through a process of all stakeholders working 
together. This may not result in a one-size-fits-all approach, but it 
will have the benefit of an open and transparent process where ev- 
erybody has a voice and all viewpoints are considered. 

The marketplace implicated by this discussion is extremely broad 
with many diverse products. If the goal is to enforce manufacturing 
practices and leave a smaller footprint on the earth through con- 
sumer marketing appeal, the definition of green must be inclusive. 
Labeling and marketing are intended to be tools that educate the 
public, not points of litigation. And more importantly, they should 
not be the goal of the given product. 

Further, we have seen many unforeseen consequences of techno- 
logical advances that were supposed to help reduce environmental 
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footprint but had the opposite effect due to unwitting consumers. 
Energy efficiency and the Energy Star label may be useful, but not 
only to the extent that they alter the overall consumption of home 
energy use. 

Saving more energy on one product may be beneficial, but if the 
savings is used to keep the television and stereo on longer, the en- 
vironmental picture hasn’t really changed. Ultimately, the con- 
sumer’s use of the information is what really matters. 

I only point this out because consumers are hard to predict. We 
continue to battle obesity in this country despite extensive labeling 
requirements for decades. Labels can be a useful tool for informa- 
tion if the consumer uses it wisely and is not inundated with infor- 
mation overload. Foods may be accurately labeled as low sugar, low 
carbohydrate, or low fat, but that does not change the overall trend 
of increase in the average calories Americans consume. 

One final point I will make which is I am certain experts have 
discussed is that any green standard should take into account the 
diverse geography of resources of this country. For example, if new 
green standards delve into the life cycle carbon footprint of a prod- 
uct, manufacturers should not be disadvantaged based on the limi- 
tations of available energy resources to which they may be captive. 
To do so based on today’s desires will cause more harm than good. 

Mr. Chairman, I want to thank you and also our witnesses today 
for appearing. I look forward to your testimony, and I yield back. 
Thank you, Mr. Chairman. 

Mr. Rush. The chair thanks the gentleman. The chair now recog- 
nizes the gentleman from Maryland for five minutes for the pur- 
poses of an opening statement. Mr. Sarbanes of Maryland is recog- 
nized. 

OPENING STATEMENT OF HON. JOHN P. SARBANES, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF MARY- 
LAND 

Mr. Sarbanes. Thank you, Mr. Chairman. I won’t take five min- 
utes. I appreciate your convening this hearing. This is definitely 
something we need to look at. This is kind of the next big thing 
when it comes to labeling, I think. And the role of this committee 
and the FTC and others to put in place a regime that makes sense 
with respect to green labeling is a very, very important one. 

There is no question when you go to the store — I fall prey to this 
myself — and you see this green labeling or these green claims that 
are made that you are either thinking green is healthy or you are 
thinking green is environmentally friendly. You are basically in the 
mindset that green is good, and so it does have a very powerful ef- 
fect on people’s purchasing patterns and their expectation of what 
they are getting for themselves and their family. 

So the notion that that claim is being made in many instances 
when it can’t really be justified if when I think it is offensive to 
many and certainly to the consumer that is looking for that seal 
of good housekeeping when it comes to what is environmentally 
friendly and what is healthy. 

I don’t worry too much about the question of what is greener 
than the next thing as long as the things that are claiming to be 
green have met a certain b^aseline standard and definition. And I 
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certainly recognize it is going to come up with those definitions 
that can have some sort of uniform application. But I think we can 
find our way to it, and our panelists today will help us think that 
through. 

The other point you made is just as important, and that is it is 
not fair to those businesses and manufacturers and others who 
really are trying to do the right thing and make products that are 
green in all their different aspects to have a system that is allow- 
ing others to make false claims with respect to whether they are 
delivering green products. 

And the more sinister view to take on that is it actually discour- 
ages companies from doing the right thing because they say well, 
what difference does it make? If I can just slap a green label on 
something and get the benefit of that in terms of marketing, why 
not cut corners? 

So there are many reasons to pursue this on behalf of the con- 
sumer and on behalf of businesses that are trying to lead the way 
with good practices, and thank you for convening the hearing today 
to look at those practices. And I yield back my time. 

Mr. Rush. The chair thanks the gentleman. The chair now recog- 
nizes for the purposes of opening statements Dr. Gingrey from 
Georgia. Dr. Gingrey, you are recognized for five minutes. 

OPENING STATEMENT OF HON. PHIL GINGREY, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA 

Mr. Gingrey. Mr. Chairman, thank you. I am sitting here drink- 
ing this soft drink out of a green can. This is by the great Coca- 
Cola Company, and they don’t imply anything in here about being 
environmentally friendly. They just tell you how much caffeine and 
what great soft drink this is, and it is a good soft drink. But cer- 
tainly you get the impression you could package something in a 
green — even politicians — I notice in the last campaign cycle in our 
state more and more politicians actually wearing a green shirt and 
having a green logo and, you know, just that subliminal message. 

Mr. Chairman, I want to thank you, of course, for calling the 
hearing today on green marketing techniques that are clearly being 
used now more than ever by all types of companies and individuals. 
Unfortunately despite the increased efforts by corporate citizens at- 
tempting to be more environmentally friendly, there is still a great 
deal of confusion that exists particularly for the consumer with the 
way that these marketing practices currently function. 

The FTC issued its own set of environmental guides back in 1992 
called “The Green Guides” and this working document allows the 
FTC to better understand what constitutes false or deceptive green 
claims within marketing. However although these guides provide a 
base of understanding for the FTC, “The Green Guides” have not 
been fully updated since when, 1998, and so that leaves a wide gap 
between the increase in green marketing and the way by which we 
understand these techniques today. 

Mr. Chairman, there are some fundamental questions that we 
must answer at the outset of any discussion of green marketing. 
First and foremost, how is this marketing defined? As this panel 
of witnesses will describe, there are varied interpretations of how 
a company uses these marketing tools. Is green marketing an envi- 
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ronmental matter or is it a health matter? It could be argued that 
individual consumers may have different ideas of what green 
means for them, so this needs to be factored into any discussion 
that is had by the FTC as it updates these green guides. 

The last question, and arguably the most important for this sub- 
committee, is what role the FTC should play in the structure or en- 
forcement of green marketing. The FTC already has the authority 
to conduct investigations on false and deceptive marketing prac- 
tices, and this should be taken into consideration as regulations 
continue to be updated. 

Mr. Chairman, with the increase in green marketing that has oc- 
curred, there are still a number of question marks that exist both 
for companies and for consumers. And I think in this realm, Jim 
Henson’s lovable character Kermit the Frog may have said it best 
when he said “it’s not easy being green.” 

I look forward to hearing from our panel on these increasingly 
omnipresent issues, and I yield back the balance of my time. 

Mr. Rush. The chair thanks the gentleman. The chair now recog- 
nizes the gentlelady from Florida, Ms. Castor, for five minutes for 
the purposes of opening statement. 

OPENING STATEMENT OF HON. KATHY CASTOR, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA 

Ms. Castor. Thank you, Mr. Chairman. Thank you very much 
for calling this hearing. Good morning. In recent years, we have 
had a substantial increase in products that promote environmental 
consciousness and tout how their products minimize environmental 
impacts. There is an increasing public awareness of the dangers of 
climate change and environmental degradation, and Americans 
want to help naturally. 

And one of the places folks look to reduce their environmental 
impact is at the store. The last few years have seen a proliferation 
of new products marketed as being green or environmentally 
friendly. And frankly this can be confusing for consumers. Con- 
sumers have a hard time telling the difference between companies 
that do the hard work to develop products and manufacturing proc- 
esses that are more sustainable and environmentally friendly and 
those companies that simply start printing their labels in green 
with sustainable written on the label and then charge a green pre- 
mium for the same old dirty products. 

It seems sometimes that some retailers and product suppliers are 
engaged in a race to poorly define and use meaningless terms like 
sustainable and ecofriendly. And with that, there is a real risk that 
consumers will lose confidence in the entire concept of being — hav- 
ing a sustainable product or a green friendly product and that con- 
sumers will simply tune out the environmental message. A study 
by the Shelton Group found that consumers surveyed in 2007 were 
between 22 and 55 percent less likely to buy a wide range of green 
products than in 2006, and a major factor in that decline was mes- 
sage overload. 

Consumer groups have done an admirable job of stepping up to 
try to provide clarity by operating independent claims verification 
and marketing standards groups, and I look forward to hearing 
from some of those groups who are with us today. However, they 
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still must compete with unreliable and unscrupulous certifications 
programs that are all too often concerned more with collecting the 
fee than in reliably labeling the product. 

I am very interested in what more we can do to help consumers 
cut through the noise and find the truly sustainable products that 
they would like to purchase. I yield back my time. 

Mr. Rush. The chair thanks the gentlelady, and now it is my 
honor and privilege to welcome the witnesses who are gathered 
here, and I do want to recognize each one of them. I want to an- 
nounce that Dr. Rangan is on her way. She had a late flight from 
New York, and now she is between the airport and the Capitol in 
a cab trying to make it here. So we will swear her in once she ar- 
rives. 

And we will proceed now, recognizing our first witness. He is Mr. 
James Kohm. He is the director of the enforcement division of the 
Federal Trade Commission. Next to Mr. Kohm is Mr. M. Scot Case. 
He is the vice president of a company called TerraChoice, and he 
is also the executive director of the EcoLogo Program which is the 
Canadian government’s green seal. And next to Mr. Case would be 
Mr. Dara O’Rourke. Dr. O’Rourke rather is an associate professor 
who comes from California, the University of California in Berke- 
ley. And he is a cofounder of GoodGuide. And next to Mr. 
O’Rourke, we have Mr. Scott P. Cooper who is the vice president 
of government relations of the American National Standards Insti- 
tute. 

I again want to welcome each and every one of you witnesses. 
You don’t know how it makes our heart glad that you are taking 
the time out from your busy schedules to come and participate with 
us today, and it is the practice of this subcommittee — we are oper- 
ating under some new practices — that we swear you in. So I would 
ask if each one of you would stand and raise your right hand. 
[Witnesses sworn] 

Mr. Rush. Let the record reflect that all witnesses have re- 
sponded in the affirmative. 

Now, our first witness we will recognize for five minutes for the 
purpose of opening statement is Dr. James Kohm. Dr. Kohm, would 
you please again restrict your comments your four minutes — five 
minutes rather or thereabouts. 

TESTIMONY OF JAMES KOHM, DIRECTOR, ENFORCEMENT DI- 
VISION, FEDERAL TRADE COMMISSION; M. SCOT CASE, VICE 
PRESIDENT, TERRACHOICE, AND EXECUTIVE DIRECTOR, 
ECOLOGO PROGRAM; DARA O’ROURKE, ASSOCIATE PRO- 
FESSOR, UNIVERSITY OF CALIFORNIA, BERKELEY, AND CO- 
FOUNDER, GOODGUIDE; SCOTT P. COOPER, VICE PRESI- 
DENT, GOVERNMENT RELATIONS, AMERICAN NATIONAL 
STANDARDS INSTITUTE; AND URVASHI RANGAN, PH.D., DI- 
RECTOR, TECHNICAL POLICY, CONSUMERS UNION 

TESTIMONY OF JAMES KOHM 

Mr. Kohm. Thank you very much, Mr. Chairman. Mr. Chairman, 
Ranking Member Radanovich, and members of the committee, my 
name is James Kohm. I am the associate director of the division 
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of enforcement in the Federal Trade Commission’s Bureau of Con- 
sumer Protection. 

Let me begin by noting that the views expressed in the written 
testimony represent those of the commission, while those in my 
oral testimony and answers to your questions reflect only my own 
views and not necessarily those of the commission or any particular 
commissioner. 

I appreciate the opportunity today to discuss the FTC’s role in 
the environmental marketing arena. The commission, as you know, 
does not set environmental policy or standards. That, however, is 
not to say that the commission does not have a significant role to 
play in the marketing of environmentally friendly and energy effi- 
cient products. 

Specifically the FTC polices the marketplace to help ensure that 
consumers are not harmed by deceptive claims and that honest 
marketers’ advertising is not drowned out by the false claims of 
their competitors. To achieve this goal, the commission employs a 
three-pronged strategy. First, we help businesses comply with the 
law. To accomplish this goal, the commission has developed its 
green guides that explain how consumers understand commonly 
used environmental claims such as recyclable and biodegradable 
and describe the basic elements needed to substantiate those 
claims. 

The commission is currently reviewing its green guides to ensure 
that they remain responsive in today’s marketplace. This is espe- 
cially important given the explosion of green marketing in recent 
years and the prevalence of claims that were not common when the 
commission last reviewed the guides more than a decade ago. 

To help develop a robust record upon which to base its guidance, 
the commission solicited public comment and held a series of public 
workshops on emerging green marketing issues. While we received 
a lot of useful information in response, unfortunately we obtained 
little evidence of how consumers understand certain claims. 

The commission therefore is in the process of developing its own 
research to help it provide accurate, informed advice. Second, it is 
critical to complement rules and business guidance with a solid law 
enforcement presence. The commission’s recent cases in this area 
have challenged, for example, home insulation sellers who vastly 
overstated the insulating properties of their products, businesses 
that falsely claim that their devices would dramatically improve 
your car’s gas mileage, and companies making false claims about 
the green attributes of their products. 

Of particular note, the commission today announced the rein- 
forcement actions against companies that advertise their products 
as biodegradable. The green guides advised marketers that con- 
sumers understand unqualified biodegradable claims to mean that 
a product will break down into the elements found in nature within 
a reasonably short time after customary disposal. All three defend- 
ants could not substantiate this fact. 

Consumers typically throw products like those challenged in 
these cases into the trash, which is in turn disposed of in places 
like landfills that do not present conditions under which products 
can biodegrade quickly even if they could do so under ideal condi- 
tions. 
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Finally the FTC employs a wide array of innovative consumer 
education materials to help consumers make informed green pur- 
chasing decisions and avoid energy saving scams. For example, our 
interactive Web site, Saving Starts at Home, offers tips to help con- 
sumers conserve energy and save money in almost every room of 
their homes. 

In the virtual kitchen, for example, consumers can learn about 
how to use our energy guide label to select energy efficient appli- 
ances. In the attic, they can find tips on choosing insulation, and 
in the trash room, they can encounter explanations of terms like 
recyclable and biodegradable and the meaning of common environ- 
mental symbols. 

Continued consumer interest in conserving energy and protecting 
the environment will no doubt result in continued environmental 
marketing. The FTC therefore will continue its efforts to ensure 
the truthfulness and accuracy of these green claims. 

Thank you for providing the commission an opportunity today to 
appear before the committee and describe our work. I will be happy 
to answer any of our questions. Thank you. 

[The prepared statement of Mr. Kohm follows:] 
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I. Introduction 

Chairman Rush. Ranking Member Radanovich. and Members of the Committee. I am 
.lames A. Kohm. Associate Director of the Enforcement Division in the Bureau ofConsumer 
Protection at the Federal Trade Commission ("ETC" or "Commission").' I appreciate the 
opportunity to appear before you today to discuss the Commission's role with respect to 
environmental advertising claims. 

In the past few years, there has been a virtual tsunami of environmental marketing. 
Businesses in a diverse array of industry sectors are touting the “green” attributes of their 
products and services, and several major retailers have launched their own green product lines. 
The FTC plays an important role in helping to ensure that these environmental advertisements 
are truthful, sub.stantiated, and not confusing to consumers, in fulfilling this role, the 
Commission employs a multi-tiered approach. First, the agency promulgates rules and guides 
(the "Green Guides") to make the "rules of the road" clear for businesses. Second, the FTC 
challenges fraudulent and deceptive advertisements through enforcement actions. In fact, today 
the FTC announced three complaints alleging that Kmart Corporation, Tender Corporation, and 
Dyna-E International made false and unsubstantiated claims that their products were 
biodegradable. Finally, the FTC publishes materials to help consumers make infomied 
purchasing decisions. This testimony describes the FTC's work in each of these three areas. 


' This written statement represents the view's of the Commission. My oral presentation and 
responses to c]uestions arc my (jw n. however, and do not necessarily retlecl the \ lews of the 
Commission or any individual Commissioner, 
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II. Business Guidance and Rulemaking 

The FTC docs not establish environmental standards or encourage particular claims or 
consumer behavior based on en\ ironniental policy concerns. Rather, the agency's role in the 
environmental arena involves its traditional consumer protection authority: ensuring that 
consumers do not become the \ ictims of unfair or deceptive practices. The Commission's 
authority stems from the Federal Trade Commission Act ("FTC Act") as well as several other 
statutes.’ Pursuant to these statutes, the Commission has developed a variety of rules and guides 
related to energy and environmental marketing practices, including ( I ) guidance to help 
marketers ensure their environmental claims are truthful and substantiated. (2) requirements for 
energy use disclosures on most major home appliances and lighting products, and (.^) rules 
mandating disclosures for automotive fuels.^ 

A. The Commission's Green Guides 

The Commission's Guides for the Use of Environmental Marketing Claims (“Green 
Guides" or “Guides”). 16 C.F.R. Part 260. are the centerpiece of the agency's environmental 
marketing program. The Guides help marketers avoid making green claims that are “unfair or 


^ FTC Act. 15 U.S.C. 41-58. Other statutes include the Energy Policy and Conservation Act, 
42 U.S.C. §§ 6201-6422, and the Petroleum Marketing Practices Act. 15 U.S.C. §S 2801-2841. 

•' Under the FTC Act. the Commission can issue rules that define with specificity unfair or 
deceptive acts or practices in particular industries. 15 U.S.C. § 57a, The Commission may seek 
civil penalties for knowing violations of these rules. 1 5 U.S.C. § 45(m)( I ){A). The Commission 
also issues rules that have the force and effect of law pursuant to specific Congressional 
mandates. See. e.g.. Energy Policy and Conser\ ation .Act. 42 U.S.C. § 6204: Petroleum 
Marketing Practices Act. 15 U.S.C. S 282.7. In contrast. FTC guides "are admini.strati\ e 
interpretations ot laws administered by the Commission for the guidance ot the public in 
conducting its affairs in conformity with legal requirements." 1 6 C I .R. 1,5, Conduct that is 

inconsistent with the guides may resiiit in enforcement action by the Commission, if, after 
investigation, the Commission has reason to believe that the conduct is unfair or deceplic c in 
\ iolation of the FTC .Act. 



13 


dfccpiixe" in violation of Section 5(aj of the FTC Act, 15 U.S.C. § 45(a). The Commi.ssion 
issued the Ciuides in 1992 to address confusion surrounding the meaning and proper use of 
proliferating green claims.'’ The Guides explain how consumers understand commonly used 
ein ironmental claims.' such as "recyclable" and "biodegradable.” and describe the basic 
elements needed to substantiate those claims.” They also provide examples that demonstrate 
how to qualify specific claims to avoid deception. This guidance assists marketers in making 
truthful and substantiated statements about the environmental attributes of their products and 
services. 

The Commission currently is reviewing its Guides to ensure that they are responsive to 
today's marketplace. The Comnii.ssion periodically reviews the efficacy, costs, and benefits of 
each of its rules and guides. The agency initiated review of its Green Guides a year earlier than 
planned in response to the explosion of green marketing. In November 2007, the FTC sought 
public comment on several issues, including the continuing need for the Guides, their efficacy. 


■' 57 Fed. Reg. 36363 (Aug. 13. 1992), The Commission revised the Guides in 1996 and in 
1 998. 6 1 Fed. Reg. 533 1 1 (Oct. 11.1 996); 63 Fed. Reg. 24240 (May 1 , 1 998). 

’ Under FTC law. it is illegal to make advertising claims that are likely to mislead reasonable 
consumers. See FTC Policy Statement on Deception, appended to CliffUciie Axsocs . Inc.. 103 
F.T.C. 110. 1 74 ( 1 984). To detennine if a claim is likely to mislead, marketers must determine 
how consumers interpret the claim. The Commission's guidance on consumer interpretation can 
be useful if consumer perception is not self-evident. 

” Marketers must possess a reasonable basis substantiating the objective claims they make about 
their products and services. Sec /• TC Foiicy Statement on .itivertisin^ Siihstnntiation, appended 
to Jhompson Mciiical Co.. 104 l-.f.C. 648. 839(19X4). In the context of environmental 
marketing claims, such substantiation will often require competent and reliable scientific 
evidence, defined as tests, analyses, research, studies, or other e\ idence based on the expertise of 
professionals in the roles ant area, conducted and evaluated in an objectiv e manner by persons 
qualified to do so. using procedures generally accepted in the profession to yield accurate and 
reliable results. 16 C.F.R. 1) 260.5. 


3 
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and w hether they should address certain green claims, such as "carbon neutral" and 
"sustainable," that w ere not common when the Commission completed its last res iew . 

To develop a robust record upon which to base its guidance, the Commission also held a 
scries of public workshops on emerging green marketing issues. The workshops brought 
together representatives from industry, government, consumer groups, environmental 
organizations, and the academic community to explore the marketing of carbon offsets and 
renewable energy, green packaging claims, and claims for green building and textiles.* The 
Commission also sought additional public comment in connection with each workshop.’ To 
date, the FTC has received nearly 200 written comments from various individuals and 
organizations.'" 

In its requests for public comment and at the workshops, the Commission specifically 
solicited consumer perception data. This infonnation would help the Commission provide 
accurate, infonned advice on consumer understanding of green claims. Unfortunately, few 
commenters submitted such infonnation. Without this data, the Commission would face the 
difficult choice of either providing guidance that might inadvertently chill otherwise useful green 
claims or forgoing valuable guidance altogether. The Commission, therefore, plans to conduct 

’ 72 Fed. Reg, 66091 (Nov. 27. 2007). 

* Infonnation about the review, including the workshop transcripts and written comments, is 
available online at uww .flc.co'. crccii . 

’ 72 Fed. Reg, 66094 (Nov. 27, 2007); 7,t Fed. Reg, I Lt71 (Mar, .t, 2008); 74 Fed, Reg. ,42662 
(,lunc .4. 2008). 

Fhe comments arc a\ ailablc online at h tlp: www.fi c.cox os commcitls s!iccnyiKlesrccro\ icu 
HHicx.shlin . hup; \v v\ . ftc.c*-o os.'commcnts carbonu orkshon iiKlcv .slUiu . 
iiltp: » » w.lic.cov os coinincnls arccnpkcwofkshon'indcx.shtiii . and 
http: w'vw fic.cos os cuiinnciits huilditniandic-xtileswoikslion indev slum 
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its ow n research. ' ' This study w ill focus on consumer understanding of particular green 
marketing claims, such as "eco-friendly,” “sustainable.” and “carbon neutral."'’ The 
Commission expects that the surr ey and its analysis will be completed later this year, and that it 
w ill help us provide sound guidance In this important and growing area. 

B. The .Vppliance Labeling Rule 

The FTC's Appliance Labeling Rule, 16 C.F.R. Part 305, helps consumers comparison 
shop for energy-efficient appliances, lighting, and plumbing products. The Rule requires 
manufacturers of most major home appliances to attach labels to their products that estimate the 
product's annual operating cost and energy use, as well as the highest and lowest operating costs 
of similar models. The Rule also requires energy disclosures for certain lighting products and 
water use disclosures for certain plumbing products. The Commission recently completed one 
rulemaking to improve the Rule’s utility and has two others underway,'^ 

Specifically, in 2007. the Commission improved the content and design of the familiar 
yellow and black EnergyGuide label for major home appliances.'*' The streamlined label, which 


" See 74 Fed. Reg. 22396 (May 12. 2009) (requesting comment on the FTC's consumer 
perception study, as required by the Paperwork Reduction Act). 

Because many currently used green claims such as "sustainable” and “carbon neutral" were 
not common when the Commission last revised the Guides. FTC staff also is reviewing the state 
of green marketing claims by conducting an internet surf to analyze the nature and i ncidence of 
particular claims. FTC staff plans to issue its findings in the near future. 

" Infonnation about these rulemakings is available online at www .lk ,eo\ encrev . 

72 1 ed. Reg. 4994S (.Aug. 29, 2007). F I’C-commissioned research I'ound iliat more than Hs";, 
of recent appliance purchasers w ho v isited a retail showroom recalled seeing a label w ith energy 
characteristics. Gf those respondents. sH"!) coiTeetly recalled that the label was yellow w ith 
black letters. Fifty-nine percent (59"„) of respondents who recalled seeing a label scored the 
usefulness of the label at a seven or higher on a scale of zero to ten. hi. at 499,s I , 
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now prominently displays yearly operating costs for most appliances, resulted from a ridemaking 
that included significant public comment and consumer research into the efficacy of v arious 
label designs. 

The Commission currently is reviewing its required energy disclosures Tor lighting.'' 

The lighting market is changing, and Congressional standards will eliminate low-efficiency light 
bulbs over the next several years.'' Given these changes. Congress asked the TTC to consider 
the efTectiveness of lighting disclosures to help consumers understand newer. high-efTiciency 
products, such as compact fluorescent lamps and light-emitting diodes. To aid in this endeavor, 
the Commission .solicited public comment and commissioned consumer research on alternative 
labeling approaches.” 

In addition, the Commission initiated a rulemaking in March to explore energy labeling 
for televisions and other consumer electronics." Some of today's large televisions use as much 
energy as refrigerators. However, consumers can choose among a variety of technologies that 
differ significantly in their energy usage. Energy labels that disclose the product's operating 
costs or energy use, therefore, could assist consumers seeking to make more energy-efficient 
choices. 

C. Fuel Rating Rule 

The Rule now requires disclosure of energy use (in watts), light output (in lumens), and life 
(in hours) on the packaging of most light bulbs. 

" Energy Independence and Security .Act of 21)07, Pub. L. No. 1 10-140. ^ .721, 

' ■ 1 ed. Reg. 40‘)8S (.Inly 1 7, 2008); 74 Ecd. Reg, 7804 ( Eeb 20. 2000). .Although the 

Commission requested consumer perception studies related to labeling disektsures, no 
commenters stibinilted any recent, comprehensive consumer research. 

74 Fed. Reg. I 1045 (Mar. 16. 2009). 


6 



17 


The ITiel Rating Rule, 1 6 C.F.R. Part 306. provides con.siimers with inronnation about 
the fuel they use in their automobiies. Among other things, it requires retailers to post the tiiers 
rating on a label at the pump.''* Last year, the Commission amended the Rule to incoiporate 
speeific labeling requirements for biodiesel, biomass-based diesel, and blends of those fuels, as 
required by the Lnergy Independence and .Security Act of 2007. Pub, L. No, II 0- 1 40,’" In 
addition, the agency cuiTcntly is reviewing the Rule to ensure that it continues to benefit 
consumers and to determine if other changes are needed to account for the development of new 
alternative fuels.’' 

III. Law Enforcement Efforts 

It is critical to complement business guidance and rules with a solid law enforcement 
presence. The Commission, therefore, actively enforces its requirements through civil 
prosecutions. The agency's recent efforts in this area target misleading green claims, false 
energy savings claims, and bogus gas-saving devices. 

The Commission's latest enforcement actions alleged that three companies made false 
and unsubstantiated claims that their products were biodegradable.^ The PTC’s complaints 

For gasoline, the fuel rating is the octane rating. For alternative fuels, the fuel rating is the 
minimum percentage by volume of the principal component of the fuel. 

® 73 Fed. Reg. 12916 (Mar. 1 1. 2()0S). The biodiesel fuel rating is the percentage by volume of 
biodiesel or biomass-based diesel in the fuel. 

74 Fed. Reg. 9054 (Mar. 2. 2009). 

■’ K-miirt C/n-p.. File No. 0X2-31X6 (.lime 9. 2009) (accepted for public comineni): Tciith'r 
( or/)., 1 ile No. 0X2-.t I XX (.lune 9. 2009) (accepted for public comment); Ihna-E Ini /, el a!.. 
Docket No. 9336 (.tune 9. 2009). Past FTC cases have targeted a range of other allegeillv false 
or unsubstantiated green advertising claims, such as claims that a product or its packaging is 
recyclable, non-toxic, or ozone safe. See, e.g., FTC v. OneSoiin e IVorUheule Selwork. Im\. el 
ai. No. 3:99-CV'-l494-L (N.D, Tex. .luly I. 1999) (challenging claims that liquid-filled discs 
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alleged that the companies could not substantiate that their products would decompose initt 
elements found in nature witiiin a reasonably short period ol'time after customary disposal."' 
,\ccording to the complaints, the substantial majority of solid waste is disposed in landfills, 
incinerators, and recycling facilities, and these disposal methods do not present conditions that 
would allow the products to completely break down and return to nature within a reasonably 
short period of time. Two companies settled the Commission's charges,'* and the third is in 
administrative litigation." 

The Commission also recently targeted marketers of home insulation for overstating the 
insulating properties of their products. In one case, the agency alleged that the insulation's R- 
value (the measure of its resistance to heat flow) was only about one quarter of what the 
defendants claimed in their advertising." The court order settling the Commission's charges 
requires the defendants to pay a $155,000 civil penalty, revise the challenged claims, and 
substantiate any future energy-related efficacy claims. The defendants in a second case also 


effectively clean laundry without polluting the earth's waterways and are 100% recyclable); 
Productions, Inc., 122 F.T.C. 471 (Dec, 10, 1996) (cited in Lexis as 122 F.T.G. 444) 
(challenging claims that a disinfectant is biodegradable, non-toxic, and environmentally safe, 
and that an aluminum aerosol can is recyclable); Texnipe Co.. 1 16 F.T.C. 1 169 {Ocl. 8, 1993) 
(challenging ozone safe claims for an aerosol cleaning product), 

" Therefore, the companies' actions allegedly contravene the Green Guides' advice concerning 
the term ‘'biodegradable.” .See 16 C.F.R. § 260.7(b). 

K-mart Corp.. File No. 082-3186 (June 9. 2009) (accepted for public comment); Tender 
Corp.. File No, 082-3 1 88 (June 9. 2009) (accepted for public comment). 

” Pviiti-P Ini /, ef a!.. Docket No. 9336 (June 9. 2009). 

Cniled Sidles r. Meyer Enterprises, LLC, etal.. No. 09-1074 (C D. 111. Mar, 2. 2009|. fhe 
defendants claimed that their product's R-\alue was 7,54. hut the Commission alleged that it 
could be no more than 2, 
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settled the Commission's allegations, and in the third, the Department of Justice filed a 
complaint at the agency's request.’’ 

In addition, the Commission is litigating two federal court actions against marketers of 
“miracle'' devices ade ertised to dramatically increase gas mileage in ordinary cars, In the first 
case, the promoters of the llydro-Assist Fuel Cell placed adv ertisements in major maga/ines 
claiming that the device can boost automobile gas mileage by at least .SC’ o and "turn any vehicle 
into a hybrid."’* In the second matter, the defendant advertised that the NanoDetonator would 
allow ordinary passenger cars to harness the power of nuclear fusion, thereby eliminating the 
need for gasoline.’’’ In both cases, the Commisision alleged that the claims for the devices violate 
basic scientific principles. Through litigation, the Commission is seeking a pemianent halt to the 
claims and reimbursement to consumers who purchased the devices. 

IV. Consumer Education 

In addition to business guidance, rules, and law enforcement, the Commission creates 
and distributes materials to help consumers make informed, green purchasing decisions and 
avoid energy savings scams. The Commission's vast array of award-winning, consumer 
education campaigns include creative online sites, as well as written materials that the agency 
and its partners distribute to consumers throughout the country. 

The agency's interactive website. Saving Starts (a Home ( uww.lic.uov ciiercvs;n iin!s t. 
offers tips to help consumers conserve energy and save money in almost every room of their 

” L'niretl States r, Envimmate. Ll.C, el at.. No, ()9-CV-00.>86 (N.D. ,\Ia. Mar. 2. 2009); inited 
States >■. Eda ard Sumpotee. No, 6:()9-CV-,’79-ORL-.t5 (M.D. Fla, 1 cb, 26. 2009), 

■* ETC r, Dutchman Enterprises. ilC, e! at.. No. ()9.141-FSII (D.N..!. ,lan. 1 2. 2009). 

” FTC V. Five Star .into Ctah. //ic,, ct u/.. No. 99-CIV-I693 (S.D.N.Y. Dec. 15.2008). 
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homes, t'or example, in "the kitchen.” consumers can learn about using the KncrgyCiiiide label 
to select energy-eirieient appliances: in "the attic,” consumers can fiiiti tips on choosing 
insulation: and in "the trash room.” they encounter explanations of terms like recyclable and 
biodegradable and the meanings of common environmental symbols, .'\iiother interactix e 
» ebpage. Saving Money at the Pump ( \vw\c .flc.»ov saveaas ). gives consumers advice on how to 
av oid bogus gas-saving devices and suggests legitimate gas-saving tips to help consumers save 
money at the pump. Since 2006. consumers have accessed these two sites and their Spanish 
language counterparts over 450.000 times. 

V. Conclusion 

Consumer interest in conserving energy and protecting the environment will likely result 
in continued environmental marketing. Competition based on green claims drives businesses to 
greater innovation, which ultimately benefits consumers by increasing the availability of the 
types of green products and services they desire. For the marketplace to thrive, however, 
companies must compete on the basis of legitimate advertising claims and consumers must be 
able to rely on those claims. The Commission, therefore, will continue its efforts to ensure the 
truthfulness and accuracy of environmental marketing. 

Thank you for providing the Commission an opportunity to appear before the Committee 
to describe these efforts. 
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Mr. Rush. Mr. Kohm. And now the chair recognizes Mr. M. Scot 
Case for the purposes of opening statement. Mr. Case, would you 
please restrict your comments to five minutes or thereabouts? 

TESTIMONY OF M. SCOT CASE 

Mr. Case. Chairman Rush and members of the subcommittee, 
thank you for inviting me to share my perspective. My name is 
Scot Case. I am a vice president of TerraChoice and executive di- 
rector of the EcoLogo Program, a 21-year-old environmental stand- 
ards setting and certification program. 

For 16 years, I have been working in various capacities to make 
it easier for consumers, retailers, and professional purchasers to 
buy more environmentally preferable or green products. Despite 
lengthy experience in the field, I am also a recent victim of green 
consumer fraud. 

In 2007, I bought a $2,500 LG Electronics manufactured refrig- 
erator because it claimed to be Energy Star compliant. After con- 
sumer reports published a September 2008 story, I learned my re- 
frigerator actually uses twice as much electricity as advertised. It 
does not even come close to meeting the Energy Star criteria. 

LG Electronics’ misuse of the Energy Star label highlights well- 
known weaknesses in DOE’s management of the Energy Star pro- 
gram. More importantly, the fraudulent use of the Energy Star 
label provides an example of a broader issue with the ways in 
which green products sold in this country are routinely marketed 
with partial truths, misleading and irrelevant information and the 
occasional blatant lie. FTC has been unable to adequate protect 
U.S. consumers from this misinformation. 

U.S. consumers are one of the most powerful forces on the plan- 
et. Their spending power can drive environmental innovation, cre- 
ate green jobs, and expand the green economy. This market-based 
environmentalism, however, is dependent on consumers having ac- 
curate, reliable, and relevant information about the products they 
buy. U.S. consumers want to buy greener products, but they are 
confused by competing environmental claims, unsure when a claim 
is accurate, and increasingly skeptical of all environmental claims. 

The current system is not working. Green washing is rampant. 
FTC is not equipped to find green, and United States lacks a single 
unifying label to make buying green easy. 

LG Electronics’ misuse of the Energy Star label is an extreme ex- 
ample of green washing. Green washing ranges from blatant mis- 
representation to telling only partial truths about a product’s envi- 
ronmental impacts. According to the sins of green washing, more 
than 98 percent of products making environmental claims make at 
least one questionable claim. 

Manufacturers are making misleading claims because they lack 
clear guidance about what claims are legitimate and what kind of 
evidence they need to support their claims. As a result, U.S. con- 
sumers are spending their money to buy environmental benefits 
that might not exist. 

FTC recognizes the problem. It has been working diligently to 
improve its environmental marketing guide, which was last revised 
in late 1998 or ’99. I was able to provide my insights into their 
process. I remain very hopeful that FTC’s revised guide combined 
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with the necessary funding to support enforcements will help re- 
duce green washing. 

While incredibly beneficial, I think FTC’s actions are only part 
of the solution. FTC lacks the relevant environmental expertise to 
address the most fundamental question: how does one identify an 
environmentally preferable product. This question is being ad- 
dressed by a variety of EPA departments with narrowly focused at- 
tention on single environmental issues. 

One part of EPA focuses on energy efficient products. Another fo- 
cuses on less hazardous products. Another looks at water efficient 
products. EPA’s silo-based approach is understandable, given the 
agency’s organization. With the exception of the environmentally 
preferable purchasing program that focuses narrowly on federal 
government purchasing, no one at EPA is looking holistically at the 
issue. As a result, it appears almost every manufacturer is finding 
an excuse to claim their product is green. 

Environmental labels like Energy Star, EcoLogo and Green Seal 
are supposed to make it easier to identify more environmentally 
preferable products, but there are now hundreds of labels and 
claims being made. 

According to the seven sins of green washing, 22 percent of prod- 
ucts making environmental claims include a certification-like label 
that has no apparent meaning. As the title of this hearing sug- 
gests, it is too easy being green. Some enterprising companies sell 
a green certification for a fee. They proudly advertise that they can 
certify a green product or business without reviewing the product, 
without visiting the business, and without requiring any testing. 
All one has to do is pay as little as $150, credit cards accepted. 

How is my mom in Charlotte, North Carolina supposed to keep 
track of hundreds of environmental labels to know which ones are 
meaningful? I have 16 years of experience with this issue, and I 
regularly run into claims that I have never seen before. 

To address these challenges, I recommend the following three 
items: direct FTC to require every environmental claim to be sup- 
ported by publicly available proof, provide research money for EPA 
and the national academies to conduct the basic research, and es- 
tablish an EPA office to launch a voluntary, non-regulatory envi- 
ronmental leadership label. 

Launching a single label would provide benefits similar to the 
way the USDA organic label united multiple organic standards. 
Having a single label will make it significantly easier for my mom 
to identify greener products, the same way Energy Star made it 
easier to identify more energy efficient products. 

In conclusion, market-based environmentalism only works if 
manufacturers and consumers have the tools to make intelligent 
decisions. I encourage the subcommittee to direct or endorse the 
developments of the necessary tools. Thank you. 

[The prepared statement of Mr. Case follows:] 
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The following testimony reflects my personal opinions. It does not represent the official position of 
TerraChoice Group, Inc. or the EcoLogo Program. 


Chaiiman Rush and members of the Subcommittee, thank you for inviting me to share my 
perspective. 

My name is Scot Case. I am currently Vice President of TerraChoice and Executive Director of the 
EcoLogo program, a 21-year old environmental standard setting and certification program. 

For 16 years, I have been working in various capacities to make it easier for consumers, retailers, and 
government purchasing officials to identify and buy more environmentally preferable or “green” 
products. 

Despite lengthy experience in the field, I am also a recent victim of green consumer fraud. 

In May 2007, 1 bought a $2500 LG Electronics-manufactured refrigerator from my local Sears in 
Reading, PA, because it claimed it was Energy Star compliant. After Consumer Reports published a 
story in September 2008, 1 learned my refrigerator actually uses twice as much electricity as 
advertised.' It does not even come close to meeting the Energy Star criteria. 

LG Electronics’ misuse of the Energy Star label highlights weaknesses in the U.S. Department of 
Energy’s (DOE) management of the Federal Government’s Energy Star program.^ Unlike other 
countries’ environmental labeling programs, the U.S. Environmental Protection Agency (EPA) and 
DOE allow manufacturers to put the Energy Star label on products without verifying the products 
actually meet the Energy Star criteria. 

More importantly, the fr-audulent use of the Energy Star label also provides an example of a broader 
issue with the ways in which “green” products sold in the United States are routinely marketed with 
partial truths, misleading and irrelevant information, and the occasional blatant lie. 


OUTLINING THE CHALLENGE 

U.S. consumers are one of the most powerful forces on the face of the planet. Their spending power 
has the power to drive environmental innovation, create green jobs, and expand the green economy. 


' See htt p://www.consumeiTeports.org/crQ/home-garden/resource-center/energv-star-has-lost-some- 
luster/overview/energv-star-ov.htm?view=Print (accessed 6/4/2009). 

" At least two government reports have identified weaknesses in the Energy Star program, including the 
program’s failure to ensure products displaying the Energy Star label actually meet the Energy Star criteria. See 
the U.S. Environmental Protection Agency’s Office of Inspector General Report “Energy Star Program Can 
Strengthen Controls Protecting the Integrity of the Label,” Report No. 2007-P-00028 (August 1, 2007) available 
at httD://www.eDa.gov/oigearth/reDorts/2007/20070801-2007-P-00028.Ddf (accessed 6/4/2009). See also the 
United States Government Accountability Office, Report to the Chairman, Committee on Energy and Natural 
Resources, U.S. Senate, “Energy Efficiency: Opportunities Exist for Federal Agencies to Better Inform 
Household Consumers,” GAO-07-1 162 (|September 2007) available at 
httD://www.gao.gov/new.items/d07 1 1 62.ndf (accessed 6/4/2009). 


Testimony of M. Scot Case (June 9, 2009) 
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Consumers are increasingly recognizing that every single purchase has hidden human health and 
environmental impacts. U.S. consumers are realizing that some household cleaning products contain 
cancer causing ingredients and that other cleaning product work just as well without the cancer 
causing ingredients.^ Schools in some states now require the use of green cleaning products certified 
by EcoLogo or Green Seal, two highly respected enviromnental standard setting and certification 
programs.'' Consumers are learning some high performance computers are more energy efficient than 
others and are available without heavy metals like lead, cadmium, and mercuiy.’ They are learning 
that recycled content products work as well as traditional products while significantly reducing the 
natural resources and energy needed to make them.* 

Market-based environmentalism - a process that includes “green consumers” spending their hard 
earned money buying products with less adverse human health and environmental impacts from 
companies that are continually improving their own environmental performance - is dependent on 
consumers being provided accurate, reliable, and relevant environmental information about the 
products they buy. 

U.S. consumers want to buy greener products, but they are confused by competing environmental 
claims, unsure when a claim is accurate, and increasingly skeptical of all environmental claims.’ As a 
result, the recent focus on green jobs, green manufacturing processes, and a green economy could 
collapse because of inadequate, competing, and even contradictory definitions of green. 

The current system is not working; 

• Greenwashing is rampant. 

• FTC is not equipped to define green. 

• The United States lacks a single, unifying environmental label to make “buying green” easy 
for U.S. consumers. 


Greenwashing is Rampant 

LG Electronics’ misuse of the Energy Star label is an extreme example of greenwashing, the act of 
misleading consumers regarding the environmental practices of a company or the enviromnental 
benefits of a product or service. 


’ Both EcoLogo www.ecologo.ore and Green Seal www.greenseal.org identify greener cleaning products that 
are certified to standards that prohibit the use of known carcinogens. 

'' See httD://www.healthvschoolscamDaien.ore/Drograms/gcs/ (accessed 6/4/2009). 

* The Electronic Products Environmental Assessment Tool (EPEAT) standard includes energy efficiency 
requirements based on Energy Star criteria and requires products to meet the European Restriction of the Use of 
Certain Hazardous Substances in Electrical and Electronic Equipment Regulations (RoHS) directive. More than 
1,200 computer products are now listed on the EPEAT registry. See www.eDeat.net (accessed 6/4/2009). 

* See, for example, “Recycling for the Future: Consider the Benefits,” written by the White House Task Force 
on Recycling and published by the White House Office of the Federal Environmental Executive (November 
1998), available at httD://www.ofee.gov/wor/fiiture.Ddf (accessed 6/4/2009). 

’ There are numerous recent surveys and reports supporting this contention. See, for example, “Study: For 
Consumers Green is Greenwashed” fi'om 4/30/2009 at httD://greeninc.bloes.nvtimes.com/2009/04/30/studv-for- 
consumers-green-is-ereenwash/ (accessed 6/4/2009) and “Consumers Recall Green Ads, But Often Skeptical of 
Them” from 4/24/2008 at httD://www.marketingcharts.coiTi/interactive/consumers-recall-green-ads-but-often- 
skeDtical-of-them-4343/ (accessed 6/4/2009). 
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Green washing ranges from blatant misrepresentation of environmental claims to telling only partial 
truths about a product’s environmental impacts. 

Manufacturers are making potentially misleading environmental claims about their products because 
they lack clear guidance about what claims are legitimate and what kind of evidence they need to 
support their claims. As a result, U.S. consumers are spending their money to buy environmental 
benefits that might not exist. 

In November 2007, 1 co-authored TTie Six Sins of Greenwashing, a report outlining the various ways 
consumers are being misinformed. I was also a strategic advisor for an April 2009 follow-up study, 
ne Seven Sins of Greenwashing. Both studies found that more than 98 percent of the thousands of 
products making the environmental claims reviewed by TerraChoice researchers commit at least one 
of the sins of greenwashing. 

The Seven Sins of Greenwashing are described in Table 1 (page 7). A copy of both reports is 
available online at <■www.sinsofgreenwashing.org>. 

Until there are clear rules defining how to make accurate, meaningful, and verified environmental 
claims, greenwashing will continue eroding consumer trust and greatly diminish U.S. abilities to 
create greener jobs, greener companies, and a greener economy. 


FTC is Not Equipped to Define Green 

FTC recognizes greenwashing is an issue that needs addressing. It has been working diligently to 
improve its Environmental Marketing Guides, which were last revised in 1999. 1 had an opportunity 
to provide my insights into their process. I remain very hopeful that FTC’s revised guide, combined 
with a necessary increase in funding to support enforcement of the guides, will help reduce 
greenwashing. While incredibly beneficial, I think FTC’s actions are only part of the solution. 

FTC lacks the relevant environmental expertise to address the most fundamental question - how does 
one identify an environmentally preferable product? 

This question is instead being addressed by a variety of departments within EPA, sometimes with 
inconsistent approaches that are too narrowly focused on single environmental issues. One part of 
EPA focuses on energy efficient products. Another focuses on less hazardous products. Another looks 
at water efficient products. 

EPA’s silo-based approach to green products is understandable given the Agency’s current 
organization. With the exception of the Environmentally Preferable Purchasing (EPP) Program, an 
underfunded program within EPA’s Office of Pollution Prevention and Toxics that only focuses on 
federal government green purchasing issues, no one at EPA is looking holistically at what it takes to 
define greener products for the U.S. consumer.* 


* EPA’s focus on green federal purchasing is in response to a requirement in the 1990 Pollution Prevention Act, 
which directs EPA to “identify opportunities to use Federal procurement to encourage source reduction.” A 
series of Presidential Executive Orders 12873 (rescinded), 13101 (rescinded), and 13423 require EPA to focus 
on green purchasing. EO 13423 requires to “assist Federal agencies to purchase environmentally preferable 
products and services by developing environmental performance criteria for products and services, providing 
technical assistance, and reviewing and updating the guidance periodically.” 
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The United States does not have a consistent way of identifying more environmentally preferable 
products. As a result, it appears almost every manufacturer is finding an excuse to claim their product 
is green. 


The United States Lacks a Single, Unifying Environmental Label to Make “Buying Green” 

Easy for U.S. Consumers 

Environmental labels, like Energy Star, EcoLogo, and Green Seal, are supposed to make it easier to 
identify more environmentally preferable products. According to one authoritative resource, there are 
more than 300 environmental labels used worldwide to identify more sustainable products, including 
82 used throughout North America.’ Unfortunately, this count significantly underestimates the 
number of actual labels because it fails to include the hundreds of labels manufacturers are creating 
for exclusive use on their products. 

Consumers are inundated with various environmental labels and environmental claims without any 
easy, reliable way to determine which labels or claims are meaningful. 

How is my mom in Charlotte, NC, supposed to keep track of all of the environmental labels to know 
which ones are meaningful and when? I have 16-years of experience with this issue and 1 regularly 
run into labels or claims that I have never seen before. 

Further complicating matters, there are multiple green labels within the same product categoty relying 
on different approaches to make environmental preferability claims. In the cleaning products aisle of 
a local Reading, PA, retailer, for example, 1 found products with Green Seal, EcoLogo, DIE, and 
three company-specific environmental labels or claims. It is nearly impossible to compare products to 
determine which ones provide the most significant environmental benefits. 

Without the ability to compare products with a standardized, transparent process, the market-based 
environmentalism approach that relies on consumers to buy greener products fixim greener 
companies, does not work. 


The Green Labeling Continuum from Fake to Legitimate 

As the title of this hearing suggests, it is too easy being green. One can get anything “green certified” 
by simply searching for the phrase “green certification” online and reviewing any of the 9.9 million 
pages devoted to the topic.*’ 

According to The Seven Sins of Greenwashing, 22 percent of products making environmental claims 
include a certification-like label that has no apparent meaning." 

Some enterprising companies sell a green certification for a flat fee. They proudly advertise that they 
can certify a green product or business without reviewing the product, without visiting the business, 
and without requiring any testing. All one has to do is submit a payment of as little as $ 1 50 (credit 
cards accepted).*^ 


’ See htto://www.ecolabelling.org/ (accessed 6/4/2009). 

*° Page count based on a Google search conducted on 6/4/2009. 

" See The Seven Sins of Greenwashing, April 2009, available at <www.sinsofgreenwashmg.org>. 
See, for example, www.societvofgreenbusiness.com (accessed 6/4/2009). 
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Other programs like EcoLogo and Green Seal develop environmental leadership standards in an open, 
public, transparent process consistent with irttematioiml standard setting protocols. The standards are 
publicly available and manufacturers must pass an independent third-party audit in order to 
demonstrate that a product meets the standard before earning the right to use the label. 

Between those extremes - fake labels based only on an ability to pay and more legitimate approaches 
like EcoLogo and Green Seal - are a variety of U.S. Federal government labels. Most of the 
government labels and standards focus on a single environmental issue like energy efficiency, water 
efficiency, recycled content, or low toxicity. Most of the federal labels also do not require an 
independent review of the environmental claims before manufacturers can begin using the labels. 

Energy Star, for example, does not require all manufacturers to submit proof that a product meets the 
Energy Star criteria before the manufacturer begins using the label. This contributed to LG 
Electronics’ ability to mislabel its refrigerators as Energy Star compliant. 

When a different office within EPA designed the WaterSense water-efficiency program, it improved 
upon the perceived weakness of the Energy Star program. WaterSense requires an independent 
auditor to confirm compliance with the publicly available water efficiency standard before a product 
is allowed to use the label. 

Despite the apparent limitations of the current U.S. Federal government labels, they have proven 
valuable to consumers and manufacturers seeking to buy greener products. Energy Star is one of the 
most globally recognized green brands. Consumers wishing to consider multiple environmental 
considerations, however, must rely on certifications like EcoLogo and Green Seal that incorporate 
U.S. federal standards along with additional environmental considerations or do a lot of research on 
their own. 

A selected sample of federal environmental labels is provided in Table 2 (page 9). 


RECOMMENDATIONS: 

The current state of environmental marketing in the United States is completely inadequate if the 
countiy is to embrace the transition to a greener economy with green jobs, green manufacturing, and 
green consumers. Such an economy requires an ability to identify truly legitimate green products. 

To rise above the current challenges, 1 recommend the following: 

(1) Direct FTC to require that every environmental claim be supported by an independent third- 
party certification or other evidence verifying the accuracy of the claim. Any certification 
claim should be posted on the company’s website and clearly indicate who certified it and 
against what publicly available standard. Any additional or alternative evidence supporting an 
environmental claim should be publicly available to consumers on the company’s website. In 
addition, FTC should have the ability to impose substantial penalties for making misleading 
environmental claims and sufficient resources to enforce the requirement. 

(2) Establish an office within EPA to launch a single, national, voluntary (non-regulatory) 
environmental leadership label. The office would combine several existing environmental 
labels under a single brand to make it easier for consumers to identify more environmentally 
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preferable goods and services. The brand should also be made available to existing non- 
governmental labels meeting accepted standard-setting protocols. 

Having a single label will make it significantly easier for consumers to identify greener 
products much the same way the Energy Star program made it easier for consumers to 
identify more energy efficient products. It would combine multiple existing standards and 
labels under a single unified brand and governing body similar to the way the U.S. 
Department of Agriculture (USDA) Oiganic label united multiple standards and labels under 
a single program.’^ 

This would also eliminate the need for multiple education campaigns designed to teach U.S. 
consumers what the various labels mean. Rather than spending U.S. taxpayer money to 
promote Energy Star, DfE, WaterSense, EPEAT, Energy Guide, and others separately, U.S. 
Federal agencies and other enviromnental standard setting organizations could focus 
consttmer’s attention on a single label as the authoritative indicator of environmental 
leadership. Designed properly, a single national label can meet the needs of the average U.S. 
constrmer and the most sophisticated, environmentally savvy professional purchaser. It can 
also support the Federal government’s voluntary enviromnen^ standards and the voluntary 
environmental standards developed by non-govemmental entities as long as those standards 
are developed using an approved standard-setting protocol. 

Additional recommendations about how a national labeling program can be structured are 
included in Appendix A. While these are my recommendations, they are based on the 
combined thoughts from a number of independent organizations that are discussing how to 
address the challenges this Subcommittee is now tackling.” 

(3) Provide research money for the U.S. Enviromnental Protection Agency and the National 
Academies to conduct the basic background research needed to compile and update a national 
lifecycle inventory database. This research is needed to provide the solid scientific data 
needed to make environmental performance assessments. 


CONCLUSION 

Market based environmentalism only works if manufacturers and consumers have the tools to make 
intelligent decisions. U.S. consumers and U.S. manufacturers do not currently have the tools they 
need. This Subcommittee could direct or endorse the development of the necessary tools. There are 
many of us who have been working many years on these issues. Please let us know how we can help 
during this next critical phase in the implementation of these ideas. Thank you. 


Prior to the launch of the USDA label in 2002, there were dozens of competing organic labels and standards. 
The multiple approaches made it challenging for consumers, retailers, and farmers to know which approach to 
support. Growth in the organic food market was anemic until USDA’s unified organic standard and single label 
made it easier to define and market organic foods. The organic food market expanded rapidly with the 
introduction of the USDA label. 

” There are numerous groups discussing these issues. The Appendix includes input provided by participants 
with the Keystone Group Green Marketing and Sustainable Products Roundtable, ANSI’s Toward Product 
Standards for Sustainability workshop, the Sustainability Consortium originally initiated by Walmart, and bi- 
lateral conversations with other environmental labeling programs. 
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Mr. Rush. The chair thanks the gentleman. Now it is my pleas- 
ure to recognize Dr. Dara O’Rourke for five minutes for the pur- 
poses of opening statement. 

TESTIMONY OF DARA O’ROURKE 

Mr. O’Rourke. Chairman Rush, members of the committee, 
thank you very much for the opportunity to testify this morning on 
green marketing claims and the very important underlying issues 
of public access to accurate information on the health and environ- 
mental impacts of consumers products. 

My name is Dara O’Rourke. I am a professor at the University 
of California, Berkeley, and also the cofounder of a for-benefit com- 
pany call Good Guide, which I am here today representing. 

My research focuses on global supply chains and better ways to 
monitor and measure the impacts of those supply chains to deliver 
information to consumers here in the U.S. on the full environ- 
mental, social, and health impacts on the products we consume. We 
have founded our research, and the reason I am here today is that 
our current system of information available to the public is incom- 
plete at best and actually confusing or deceptive at worst. 

The public either has little information on critical aspects of 
product choices such as ingredients within household chemicals, 
fragrances, electronics, or they have questionable information such 
as green claims about a product being natural or ecofriendly as the 
chairman mentioned. 

For markets to function efficiently, we need good information and 
low transaction costs of accessing that information. Today we have 
the exact opposite. We have very poor information and very high 
costs for the public to access that information. I want to make 
three very simple points today. First is the public wants to know 
this information. They are seeking this out. They want to know it. 

The second is there is a huge gap between what the public wants 
to know and what they can currently access. That leads to, I think, 
a number of problems which other people have spoken about, which 
I will talk about one case. And the third is I think there is a cur- 
rent opportunity right now for this committee and the FTC to make 
a significant step forward in improving transparency and consumer 
markets and improving market functioning through a couple sim- 
ple steps. 

From our research, we have found out first that consumers do 
want to know this information. Very rapid growth in concern 
among the public about what they are putting in, on, and around 
their families and themselves. This is driven partly by a stream on 
continuous scandals, quite frankly. Lead in toys, melamine in baby 
formula, salmonella in peanuts, almost one a week that we are see- 
ing now and the press showing up, leading consumers to ask where 
are our products made, how are they made, under what conditions, 
and what are the impacts for our health and the environment. 

A number of national surveys, which are in my written testi- 
mony, discussed even in this economic climate, we are seeing in- 
creased demand among the public to buy greener, healthier prod- 
ucts even among a very broad spectrum of consumer population. 
Wal-Mart released a study of their consumers showing 57 percent 
of Wal-Mart customers concerned about the environment, wanting 
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to make environmentally friendly purchases. This is not a left/ 
right, Democrat/Republican, high-income/low-income issue. This is 
across the board. Parents in the U.S. want to find safe, healthy 
products. 

At the same time as Mr. Case has mentions, there is a very fast 
growth in production claims, which I think are quite questionable 
and consumer marketing, which is quite questionably going up 
against these demands for the public to know. 

The public wants to know if products are safe and healthy. They 
want simple advice on choosing products to bring into their homes. 
They also want to know detailed information as their education 
level grows about ingredients of concern, carbon, other issues that 
they are increasingly concerned about. 

In our research, we found health impacts to Congresswoman 
Castor’s point. Health is the number one issue of concern among 
our users and our research. That relates to potential cancer risks, 
other long-term health hazards, and nutritional impacts of food 
products. They also are concerned about environmental impacts 
again related primarily to their health and their family’s health. 
Toxics, releases, hazardous waste, and even climate change often 
comes back for consumers to a personal or the health of their 
grandchildren and their family. 

Despite these demands for this kind of information, more and 
more consumers wanting this information, almost impossible for 
consumers to get this information, even with dozens of hours of re- 
search online and completely impossible in stores as they look at 
products and look at the product claims. 

Let me just talk about one example which Chairman Rush men- 
tioned: the growth in green cleaners and the demand for green 
cleaning products in the U.S. These are quite harsh chemicals that 
we bring into our house every day that are on our floor, that are 
on our plates, that are in the air around our families. Consumers 
want to know whether these products are safe and healthy. With 
the rapid growth in these products, there has also been a rapid 
growth in claims around these products, that they are safe for kids, 
pets, the environment, they are nontoxic, they are natural, they are 
biodegradable. 

And at the same time, almost none of these companies disclose 
the ingredients in these products. They make claims without dis- 
closing what is actually in them. So a claim like plant-based or nat- 
ural is meaningless unless we know the actual ingredients, the ac- 
tual chemicals derived from plants or other natural sources or pe- 
troleum to know what is in them 

Over and over, we see in our research personal care products, 
again words like fragrance from essential oils sound environ- 
mental, sounds natural, but we don’t know the actual chemicals 
which may include chemicals like phthalates. They are endocrine 
receptors, chemicals of concern, but that are masked underneath 
these product labels. 

Toys also. We are seeing more and more claims about green toys, 
healthy, safe toys, and again we don’t know what is in them. We 
don’t know what the plastic is made out of We don’t know if there 
is phthalates again or other problematic chemicals. 
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There is an opportunity, I think, now from these gaps for this 
commission and for the FTC, I think, to move forward on disclo- 
sure. The first is that information should be disclosed on key life 
cycle impacts. We need to know the key material pieces of informa- 
tion about the product, not vague, irrelevant claims but what actu- 
ally matters. 

The second is that companies should publicly disclose the ingre- 
dients in their products before they make any environmental or 
health claim about those ingredients. The information should be 
scientifically precise and verifiable and available on the manufac- 
turer’s Web site at a minimum, on the packaging ideally. And this 
information over time should be verified by third parties. 

To sum up, I think. Chairman Rush and the committee, there is 
a huge opportunity right now to remedy a failure in the market- 
place of information, to move and motivate increased transparency 
among industry and ultimately support innovation in our markets 
that will lead to development of cleaner, safer, healthier products 
that are better for our health and better for the environment of the 
United States. Thank you. 

[The prepared statement of Mr. O’Rourke follows:] 
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Chairman Rush, and members of the Gojmnittee, thank you very much for the 
opportunity to testify this morning on Green Marketing Practices, and the important 
underlying issues of public access to accurate information on the environmental and 
health impacts of consumer products. 

My name is Dara O’Rourke and I am an Associate Professor in the Department of 
Environmental Science, Policy, and Management, at the University of California, 
Berkeley. I have been conducting research on global supply chains for the last 15 years, 
first with a team at MIT, where I previously taught, and more recently at UC Berkeley. 
My research focuses on developing improved ways to monitor and measure the 
environmental and social impacts of the global production systems that produce the 
goods we consume in the US. My research applies a “life cycle” framework to 
understanding the full impacts of a product from raw material extraction, to 
manufacturing, to product use, to end-of-life disposal. 

This research led me recently to co-found a “for benefit” company, GoOdGuide, 
which I am here representing today. GoodGuide is a project dedicated to disseminating 
information to the public on the health, environmental, and social impacts of products 
and companies. We are early in this experiment, and are currently evaluating 
approximately 75,000 products across four categories - Personal Care, Household 
Chemicals, Toys, and Food products - based on information from over 200 data sources. 
We make this information available for free at GoodGuide.com and via a free iPhone 


application. 
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The reason we developed GoodGuide, and the reason I am here testifying today, 
is because I believe the current information available to the public on important issues 
affecting our health and the environment, is incomplete at best, and often confusing or 
even deceptive at worst. The public either has little information on critical aspects of a 
product (such as the ingredients contained in household chemicals, fragrances, 
electronics, etc.) or questionable information (such as green claims about a product being 
“natural” or “eco-friendly”) on which to base their purchasing decisions. For markets to 
function efficiently, consumers need high quality information and low transactions costs 
in acquiring this information. Currently, we have the opposite: poor information and very 
high costs for consumers to access this information. 

This gap between what consumers want to know, and what companies 
communicate about their products, continues to grow, and has led to frustrated and 
confused consumers who literally cannot differentiate between green products and 
“greenwashing” companies. And as demand for fuller information on products is 
skyrocketing, so are questionable marketing claims. Incomplete or misleading 
information leads to consumers purchasing products and supporting manufacturing 
practices that they might actually oppose if they had better information. This confusion 
also undercuts the market for truly greener products. 

This committee and the Federal Trade Commission have a critical role to play in 
improving the public information available on products, particularly as they relate to 
green claims. Congress also has an opportunity, I believe, to strengthen and expand 
disclosure rules that undergird product claims. 
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Information Demands 

From our research over the last four years, it is clear that consumers want to know 
about the impacts of the products they are putting in, on, and around their families. 

Driven partly out of a continuous stream of high-profile product scandals - lead in toys, 
melamine in baby formula, salmonella in peanuts, etc. - consumers are increasingly 
asking: Where are our products made? How are they made? What is in them? And, are 
they safe for our health and the environment? 

Out of these questions, consumers are seeking out and demanding products that 
are healthier and greener. A number of recent national surveys show that even in our 
current economic climate a majority of consumers want to buy green and want better 
information on product impacts. For instance, the 2009 BBMG Conscious Consumer 
Report' asserts that 67% of US consumers continue to believe “it is important to purchase 
products with social and environmental benefits,” and 51% say they are “willing to pay 
more.” In another national survey, Mintel reported that the number of Americans who say 
they almost always or regularly buy green products tripled from 12% in 2007 to 36% in 
2008, and has held steady in 2009." 

These trends are not Just for high-income consumers. WalMart has conducted 
national surveys of their customers over the last several years, and found that 57% were 
“concerned about the environment and its impact on you personally,” 53% “want to make 
more environmentally friendly purchases,” and 78% said they “need more information to 
think about how to help solve environmental problems.”"' 
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In one of the broadest measures of public information seeking, we recently 
analyzed search terms entered into Google (the world’s largest search engine.) As Figure 
1 shows, over the last three years, searches for “green products” have almost tripled, 
while searches for “natural products” remain very popular. 


Figure 1 - Google Trends Analysis of Product Search 
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From our analysis, and from WalMart’s national surveys", this does not appear to 
be a left/right or Democrat/Republican issue. Consumers, and parents in particular, want 
to know what goes in, on, and around their families. And ultimately, they want to know 
that the products they are bringing into their homes are safe. 
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At GoodGuide, we have also been studying consumer information demands via 
web and mobile phone analytics. Through an analysis of the search patterns of over 1 
million users, and the detailed information they click down into, we have learned that 
consumers want information that helps them make better purchasing decisions. They 
want to both avoid “bad” or “unhealthy” products, and to find “green,” “healthy,” and 
“socially responsible” products. Consumers want high level, simple advice on whether a 
product meets their values and concerns, and they want to be able to drill down to 
detailed information when they have specific concerns (such as chemical ingredients they 
want to avoid.) 

To very briefly summarize our user research, health impacts are the number one 
issue of concern for our users. As Figure 2 shows, our users most frequently click down 
into detailed information on the health and safety performance of products, potential 
cancer risks, other long-term health hazards, and nutritional impacts. Environmental 
impacts are also of high concern, particularly as they relate to environmental health issues 
such as toxic releases and hazardous waste. Broader environmental concerns such as 
global warming, water, and air pollution are also of concern as people evaluate product 
choices. Finally, a diverse set of social issues are also emerging within “sustainability” 
discussions, such as the labor and human rights issues, community impacts, and animal 
testing. 
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Figure 2 - Top Issues of Concern for GoodGuide.com 
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We are currently conducting research to refine the data we provide our users to 
better understand what information, in what form, and at what moment in a purchasing 
decisions will actually support better decision-making. As I mentioned, we have 
aggregated over 200 data sources from around the world - including government, 
industry, academic, non-profit, and media sources - to develop our product rating 
algorithms. However, we are currently working hard to simplify the presentation of this 
information, and to hone in on the most important information for consumers. 


Information Gaps 

Despite growing demands for better information on products, it is currently 
virtually impossible for an average consumer to access the information they need to 
evaluate if a product is truly green or healthy. Consumers simply cannot find adequate 
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information in stores (or on the internet) about where their products were made, how they 
were made, and what impacts they might have on their health and the environment. 

Furthermore, there has been a rapid proliferation of green claims in the 
marketplace that may actually confuse consumers. New products with green claims are 
being released at an accelerating pace in the US. A recent study from Mintel showed a 
200% increase in new product introductions between 2006 and 2007 that claimed to be 
“environmentally friendly.”'' Package claims related to a product being “natural” 
appeared on 33 percent of new food products launched in 2008.''' Ethical and 
environmental claims rose to 7 percent of food products launched in 2008.'’" 

Other experts on the panel today - Mr. Case and Dr. Rangan - will go into greater 
detail on label claims and the problems of “greenwashing.” But let me briefly discuss 
three product categories we have been studying that represent a problematic gap between 
consumer questions and marketing claims. 

There has been rapid growth in demand for “green cleaners” in the US over the 
last several years, with increased sales by both small natural products companies and the 
entry of mainstream manufacturers launching “green” product lines. But how can 
consumers know which cleaners are really non-toxic and healthy? In many cases we 
analyzed, manufacturers would state that their products were “Safe for kids, pets, and the 
environment” and “non-toxic,”'"' but then would not disclose the actual ingredients in the 
product. Or they would describe their product as “plant-based,” or “made from corn and 
coconut oil,” or “naturally derived”'" and again fail to disclose what specific compounds 
were being derived from these sources. Many consumers believe that “natural” and 
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“plant-based” products are inherently safer than petroleum-based compounds, and may 
not know that hazardous compounds can be extracted from natural sources. 
Unfortunately, existing disclosure requirements in the US allow manufacturers to not 
disclose many of their ingredients, while continuing to make environmental and health 
claims about these ingredients. This makes it virtually impossible for consumers to know 
if products are truly green. 

There has also been growing demand for natural, green, and healthy personal care 
products in the US. Again, for these products, consumers want to know if the product 
contains chemicals that have environmental or health hazards. And increasingly, 
informed consumers want to know if products are free from specific chemicals of 
concern, such as phthalates, parabens, sodium lauryl sulfate, etc.? Again, unfortunately, 
consumers are frustrated with package claims and ingredient disclosure that actually 
mask the specific ingredients in these products. We regularly assess products that list the 
word “fragrance” or “fragrance from essential oils” on a label, masking the sometimes 
50-60 chemicals that might be within the fragrance (including phthalates sometimes). We 
also see sunscreens marketed that describe themselves as “chemical-free,” which is hard 
to understand no matter how you define “chemical.” Many products are also showing up 
on store shelves touting “micronized” ingredients, rather than explaining that these are 
actually nano-scale compounds, most of which have not received comprehensive health 
or environmental testing. Consumers simply have no way to know the environmental or 
health implications of these products and their underlying ingredients. 

Finally, toys, as you all know, have become an angst-inducing issue among 
consumers over the last two years. Controversies around lead, cadmium, arsenic. 
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mercury, and phthalates in the toys in the US have led to increased numbers of consumers 
seeking out safe, non-toxic toys. This has led a number of manufacturers and retailers to 
create “eco-friendly” or “green” toy lines, and to make claims about “safe” and “non- 
toxic” products. Some of these are made out of wood, implying a naturalness, but still 
may be coated in paints that contain traces of lead. Some “green toys” are made out of 
plastics that may contain PVC and phthalates. And even in cases where manufacturers are 
complying with ASTM standards on “non-toxic paints,” consumers remain confused over 
which standard mentioned on the bottom of a product implies what specific level of 
safety. 

Towards Improved Information Systems 

Despite all of this confusion in the marketplace, recent advances in scientific 
measurement processes and information systems make it possible for firms and 
government agencies to monitor, measure, and communicate more precise information on 
the environmental, health, and social impacts of products and their supply chains. Put 
simply, there is no excuse now for not providing much higher quality information to the 
public on the impacts and performance of products and companies. 

There is an urgent need now for an improved system of public disclosure of the 
critical information relevant to the impacts of a product and its supply chain. This 
information, and all green marketing claims, should meet the following basic standards: 

• Information should be presented on the key life-cycle impacts of a product. 

Disclosure should focus on the most important impact areas, so consumers are not 

confused or deceived by green claims about irrelevant issues. 
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• Companies should publicly disclose the “ingredients” in their products before 
they make any environmental or health claim about that product. For products like 
toys and electronics, this should include the materials contained in the product. 

• This information should be scientifically precise and verifiable. 

• This information should be made available on the manufacturer’s website at a 
minimum, and when possible also on the package label (such as ingredient 
information for household chemical products). 

• Over time, this information should be verified by independent third-party 
certifiers. 

The Federal Trade Commission has an opportunity to establish a much improved 
framework for commercial communication of product information. And I personally 
believe both the FTC and Congress have an even more important opportunity to build and 
motivate deeper disclosure of product information that supports public product claims. 
With public demand at an all time high, I believe Congress should move towards 
evaluating fuller product disclosure laws that might include; full ingredient information, 
country and factory of origin information, supply chain traceability information, and 
product life-cycle impact information. 

The potential benefits of these enhancements to current disclosure and marketing 
regulations include: 

• Manufacturers will know better what they need to measure and disclose. 

• The public will have access to much better information relevant to their 
purchasing decisions. 
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• The government will level the playing field between firms that really are 
improving their products and those that are simply attempting to greenwash their 
customers. 

• Retailers will know what consumers really care about and desire in products, 

• The government will help to motivate product innovation for environmentally 
preferable products and services. 

• This will hopefully lead to more environmentally-sound and healthy products 
produced and sold in the US. 

In conclusion, I want to thank Chairman Rush and the Committee for calling a 
hearing on this very timely and important issue. I believe Congress and the FTC have an 
opportunity today to remedy current failures in the marketplace of information, to 
motivate increased transparency among industry, and ultimately to support innovation 
that leads to the development of products that are better for the health and environment of 
the United States. 

Thank you. 


' htlp://www. bbmg.com/ 
ii 

hup://www. busincsswirc.com/poriai/site/home/permalink/7ndni Viewldl=news view&newsld=2009022000 
558 1 &newsLang=en 

hup://www.li vebctteiindex.com/sustainabHitv.html 
httD://wainiartstores.com/FactsNews/NcwsRoom/6503.aspx 
^ Mintel Global New Products Database, http://www.gnDd.com/ . Sec also media reports on this data, such 
as: http://www.foodproductiondaiiv.com/Packaging/Consumcrs-go-for-green-products-Mintcl 
http://www.mediapost.com/publications/?fa=Articles.showArtic1e&art aid=98562 
Ibid. 

http://www.spot.shot.com/green-cleaning/ 
http://methodhome.com/product. aspx?page=621 
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Mr. Rush. The chair thanks the gentleman. The chair now recog- 
nizes for five minutes Mr. Cooper. Mr. Cooper, please limit your re- 
marks to five minutes or thereabouts. 

TESTIMONY OF SCOTT P. COOPER 

Mr. Cooper. Thank you, Mr. Chairman and members of the sub- 
committee. My name is Scott Cooper, and I am vice president of 
Government Relations and Policy for the American National Stand- 
ards Institute. More than 90 years, ANSI has served as the coordi- 
nator of this nation’s private-sector lead and public-sector sup- 
ported voluntary consensus standards on conforming assessment 
system, comprised of government agencies, many of them including 
EPA, Commerce, DOE, DOD, USDA, CSPC, DHS, as well as com- 
panies, trade associations, professional societies, and consumer 
groups including Consumers Union I am happy to say. 

ANSI represents the interests of more than 125,000 organiza- 
tions and 3.5 million professionals worldwide. Today’s consumers 
are shopping with sustainability in mind, placing ever-increasing 
value on the environmental and societal aspects of part design, 
manufacture, distribution, use of disposal. Where consumers see 
value in going green, there is a competitive advantage to those 
companies who can supply environmentally sustainable products. 

Where an advantage can be perceived, there will be those who 
will want to gain the system. We need to ensure the credibility and 
consistency of environmental claims and so I commend you, Mr. 
Chairman and members of the subcommittee, for holding this hear- 
ing. 

By collaborating across industry sectors and bringing in environ- 
mental groups and others, we can build upon some of the excellent 
standards and compliance programs that are already in the mar- 
ketplace, identify gaps where new solutions will help, and start 
building consensus through a partnership between the public and 
private sectors. 

In April, ANSI took a first step in organizing the workshop to- 
ward product standards for sustainability. Convened at the request 
of one of our members, the U.S. EPA, the workshop was attended 
by over 240 in-person participants and over 100 via a live webinar. 
Representatives of multiple U.S. government agencies, companies, 
retailers, trade associations, and environmental groups were on 
hand to join the discussion, and one of the, I think, the great take- 
aways from that discussion was I think people are ready — all 
groups of people involved in this are ready to take a step inward 
and try to find ways of working together. 

In the coming weeks, we expect to release the final workshop re- 
port, which will detail the discussions, recommendations that came 
out of the meeting. In the meantime, I would like to share a few 
of those messages that we heard from attendees. 

Eirst, consistent and globally accepted terminology tops the list 
of needs, and I think that has also been described by other wit- 
nesses. There is a consensus that terms like attribute and certifi- 
cation are now interpreted differently by consumers and standards 
of developers in government industry. We need to bring consensus 
to that process. 
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Second, standards need to be clearly written so they can be effec- 
tively used for reliable certification. The marketplace needs claims 
can be substantiated so consumers can reward good performance 
with their purchasing power. And finally, participants saw a clear 
need for an overarching hody that will coordinate and guide the 
process going forward with input from both the public and the pri- 
vate sectors. 

As part of our mission, ANSI is proud to facilitate problem solv- 
ing through a number of public/private partnerships. The workshop 
is just the latest example of ANSI’s many issue-driven coordination 
activities which include partnerships with other agencies such as 
HHS on health care information technology. We work with the 
CPSC and this committee on toy safety, with EPA on water con- 
servation, with DOE and NYST on developing maybe the next gen- 
eration of nuclear civilian power plants. A number of other issues 
that we think are sort of front and center to the public policy for- 
mulators in this committee and other places. 

As the voice of the U.S. standards in conforming a consistent sys- 
tem, ANSI is actively engaged in accrediting programs that assess 
conformance to standards for a number of different industries. 
There are many conforming assessment activities applied in today’s 
marketplace including accreditation, certification, inspection, reg- 
istration, suppliers declaration and testing, all of which are impor- 
tant in this holistic approach toward issues like green claims. 

As an independent third-part process, ANSI accreditation helps 
to promote practices while reducing the need for government agen- 
cies to individually monitor conforming assessment organizations. 

ANSI is currently offering accreditation services in a variety of 
conforming assessment areas that are directly related to sustain- 
able products and practices including greenhouse gas emissions, 
sustainable forestry, environmental management system, as well 
as in food and agriculture. 

Third party accreditation demonstrates conformance, verifies 
confidence and strengthen consumer confidence in product, people 
and services. We feel strongly that it has an important role to play 
in the success and credibility of environmental labeling efforts. 

Mr. Chairman and members of this subcommittee, I think we all 
can agree that labels and communications to consumers about the 
degree to which products, people, and services address this inabil- 
ity need to be uniform, transparent, and comprehensible. In order 
to make this vision a reality, we need to have more efficient use 
of standards and conformance resources, some of which are already 
in place, and we need to identify gap that does exist. 

We also need to bring to bear new human and financial resources 
that can strengthen existing systems while satisfying future needs, 
and I think that we see by the work of the FTC that the idea that 
first do no harm. And I think we also need to look at sort of what 
can we do to advance the cause for good environmental claims. I 
think hoth need to be done at the same time. 

Government and industry need to work at a single purpose if we 
are to define fair green claims marketing practices. ANSI stands 
ready to coordinate the public/private partnership and help in 
make the next step for a meaningful solution with challenges asso- 
ciated with standards and compliance programs that address envi- 



66 


ronmental and societal impacts. Thank you, and I welcome ques- 
tions. 

[The prepared statement of Mr. Cooper follows:] 
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Introduction 


Today’s consumer is shopping with sustainability in mind, placing ever-increasing value 
on the environmental and societal aspects of product design, manufacture, distribution, 
use, and disposal. 

Where consumers see value in “going green,” there is a competitive advantage to those 
companies that can supply environmentally sustainable products. But where an advantage 
can be perceived, there will be those who want to “game” the system. We need to ensure 
the credibility and consistency of environmental claims, and so the American National 
Standards Institute (ANSI) commends the U.S. House of Representatives Committee on 
Energy and Commerce, Subcommittee on Commerce, Trade and Consumer Protection 
for holding this hearing. 

By collaborating across industry sectors, we can build upon some of the excellent 
standards and compliance programs that are already in use in the marketplace, identify 
gaps where new solutions will help, and start building consensus through a partnership 
between the public and private sectors. 


Overview: Standards and Conformity Assessment 


Standards have become such an integral part of our existence that most people give them 
little or no thought. But standards and the related compliance programs are more 
essential today than at any time in history. Voluntary consensus standards are at the 
foundation of the U.S. economy and are fundamental to the success of robust, fair and 
free trade. 
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They offer benefits to all segments of business and industry, government and consumers. 
They help to advance scientific discovery, and keep people safe by minimizing injuries 
and protecting key environmental resources. 

When we talk about standardization, we’re actually discussing a broad range of activities 
and ideas - from the actual development of a standard to its promulgation, acceptance 
and implementation. 

Standardization also includes the methods of evaluating whether products, processes, 
systems, services and personnel comply with a standard - this evaluation is known as 
conformity assessment. Standards development and assessing conformity to standards go 
hand-in-hand. 

More information on the U.S. standards and conformity assessment systems can be found 
in Annexes B and C of this document, respectively. 


What is ANSI? 


The American National Standards Institute (ANSI) is a private non-profit organization 
whose mission is to enhance U.S. global competitiveness and the American quality of life 
by promoting, facilitating, and safeguarding the integrity of the voluntary standardization 
and conformity assessment system. ANSI’s membership is comprised of businesses, 
professional societies and trade associations, standards developers, government agencies, 
and consumer and labor organizations. Through this network of members, the Institute 
represents the diverse interests of more than 125,000 companies and organizations and 
3.5 million professionals worldwide. 

ANSI is the official U.S. representative to the International Organization for 
Standardization (ISO) and, via the U.S. National Committee, the International 
Electrotechnical Commission (lEC), and is a U.S. representative to the International 
Accreditation Forum (lAF). A memorandum of agreement between ANSI and the 
Commerce Department’s National Institute of Standards and Technology outlines a 
mutual understanding of the roles of each organization. This includes ANSI’s 
recognition as the official U.S. member of the International Organization for 
Standardization (ISO) and the International Electrotechnical Commission (lEC). 

For more information about ANSI, please reference Annex A of this document. 
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Enabling Standards and Conformance-Based Solutions 


ANSI was founded over 90 years ago by five professional societies and three federal 
agencies. These groups came together because they saw the need for an organization that 
could take on the difficult issues that fell in the gray area between regulatory mandates 
and private sector initiatives. 

From its very inception, the Institute has coordinated a public-private partnership to 
address and help resolve the critical issues that face the nation . . . and the planet. 

Today, ANSI works to enhance U.S. global competitiveness and the American quality of 
life by promoting, facilitating, and safeguarding the integrity of the voluntary 
standardization and conformity assessment system. 

Over the past nine decades, we have seen that the most effective solutions come about 
through a thoughtful, open, and consensus-based process. As the voice of the U.S. 
standards and conformity assessment system, ANSI leads and facilitates this process, 
providing the neutral forum where all affected stakeholders work together to: 

* identify existing and emerging regulations, requirements and supporting standards 
and compliance programs, 

• define where gaps exist, and 

® recommend where additional work is needed. 


Standards and Criteria for Sustainable Products: 
ANSI Workshop Held April 8-9, 2009 


With the concepts of “green” and “socially responsible” subject to varied interpretations 
in the marketplace, government, consumers, industry, and others are looking to product 
standards and criteria to help establish uniform technical requirements, methods, 
processes, and practices that address sustainability. 

A workshop organized by the ANSI with the support of the U.S. Environmental 
Protection Agency (EPA - an ANSI member). Toward Product Standards for 
Sustainability brought together a broad range of experts and advocates to share insights 
and develop recommendations on product standards for sustainability. The workshop, 
which took place April 8-9, 2009, in Arlington, VA, was attended by over 240 in-person 
participants and over 100 more via a live webinar, representing government, industry, 
standards developing organizations (SDOs), consortia, and consumers. 

The workshop centered on three focused panels, a keynote address, and breakout sessions 
for more in-depth discussion among attendees. 
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The first panel, a facilitated discussion with standards/criteria developing organizations, 
addressed the challenges involved in the development of successful sustainable 
performance criteria. Panelists agreed that while there are various approaches to 
standards development, the single most important component of a successful standard is 
participation by an inclusive set of stakeholders. 

The industry perspective took center stage during the second panel, as representatives 
from four different companies explained how they rely on standards and criteria to help 
them respond to consumer demand for environmentally responsible products. Panelists 
agreed that - at a minimum - product standards for sustainability must be scientifically 
based and relevant. They should not be so narrowly focused as to stifle innovation, but 
they should also avoid emotional criteria and remain mindful of economic viability. 

Finally, retailers gave their perspectives on product standards for sustainability during the 
workshop’s third panel. Speakers described how their companies are working to market 
greener products to consumers, and how sustainability standards are being used in 
conjunction with vendor scorecards or rating systems to compare products. 

During the keynote address, participants learned that a “good” standard probably hurts. 
When improvement remains the chief goal of a standards development process, it can be 
painful to question long-held perceptions and build consensus, but the quality of the final 
product justifies the effort. 

Attendees divided into breakout groups at the end of the first day to discuss a set of 
questions on standards for product sustainability. On day two, a summary breakout report 
was presented to offer some common conclusions and take-away messages: 

• There are pros and cons to each kind of standards development - proprietary, 
consensus-based, and government regulation. A consensus-based development 
process offers many advantages, but there may be a need for a multi-pronged 
approach, with government regulations to set the floor and voluntary standards to 
raise the ceiling. 

• There is a need for an overarching body that will coordinate and guide the process 
going forward. Both the public and private sectors should have active roles in 
establishing next steps and examining the current standards landscape on both the 
U.S. and international levels. 

< Consistent and globally-accepted nomenclature and terminology - the 
fundamental building blocks for any burgeoning industry - top the list of 
stakeholder needs. Until there is consensus, terms like “attribute” and “label” are 
at risk of being interpreted differently by consumers, standards developers, 
government, and industry. 
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Standards should be clearly written so they can be effectively used for reliable 
certification. The marketplace needs claims that can be substantiated so 
consumers can reward good performance with their purchasing power and raise 
the baseline floor. 

• Some participants noted that single-attribute standards reduce complexity and 
confusion in messaging, while other participants noted that multi-attribute 
standards may address environmental risk-shifting or lead to increased consumer 
confidence. 

" Labels and communications to consumers about the degree to which a product 
addresses sustainability concerns need to be uniform and transparent. 

These discussions and next steps will be highlighted in a workshop report to be released 
by ANSI in the coming weeks. In the meantime, presentations given during the event are 
available at ansiDosts.ansi.org . To view the workshop agenda and further details, 
including speakers, visit www.ansi.org/events and follow the link for “Past ANSI Events 
and Proceedings.” 


Issue-Driven Standards and Conformance Coordination Activities 


ANSI provides a neutral forum for all stakeholders - private and public sector alike - to 
come together to address key issues and priorities and to develop standards and 
conformance-based solutions. The workshop mentioned above is just the latest example 
of ANSI’s issue-driven coordination activities; 

Import Safety 

In the wake of national concerns about the safety of imported products, many 
government agencies and regulators have turned to ANSI and the standards and 
conformity assessment community for help in developing practicable solutions. 

The Toy Safety Certification Program (TSCP) - a collaboration between ANSI 
and the U.S. Toy Industry Association - is a strong example of a private-sector 
led program that is strengthening conformity assessment systems for the nation’s 
consumer products. A rigorous third-party (i.e., independent) testing, inspection, 
and auditing program, TSCP targets toy production throughout the global supply 
chain, whether the manufacturing process occurs in the U.S., China, or other 
markets. Congress agreed with the strength of this approach in the Consumer 
Product Safety Improvement Act of 2008, which mandates third-party 
accreditation for laboratories working to test children’s toys and other products 
like cribs and pacifiers. 
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ANSI is currently working with the food industry and the U.S. Food and Drug 
Administration (FDA) on issues surrounding the health and safety of the food 
products that our nation imports. Third-party obligations for testing, inspection, 
and auditing of food imports can be an essential addition to regulation and 
enforcement activities by the FDA and the U.S. Department of Agriculture 
(USDA). 

Water Conservation 

The Institute has teamed with the U.S. EPA on WaterSense, a public-private 
partnership that encourages the production and use of water-efficient products. 
EPA requires all WaterSense products to meet strict water conservation standards 
and ANSI accredits programs to certify that such products conform to the 
applicable specifications. 

Healthcare Information Technology 

A cooperative partnership between the public and private sectors, the Healthcare 
Information Technology Standards Panel (HITSP) is a national, volunteer-driven, 
consensus-based organization that works to ensure the interoperability of 
electronic health records in the United States. 

Administered by ANSI under contract to the U.S. Department of Health and 
Human Services, HITSP develops guidance documents known as Interoperability 
Specifications (IS) that recommend the standards that will meet the defined 
clinical and business needs for sharing information across organizations and 
systems. 

In response to the American Recovery and Reinvestment Act of 2009, HlTSP’s 
work products to date — 13 interoperability specifications and 60 related 
constructs — are being leveraged to create new streamlined electronic standards 
implementation guides reorganized around the milestones and priorities defined in 
the legislation. The final goal is to deliver compact, easy-to-implement, and 
flexible guidance that supports the meaningful use of EHRs and protection of 
privacy. 

Homeland Security 

The Homeland Security Standards Panel (ANSI-HSSP) works in partnership with 
the U.S. Department of Homeland Security (DHS) to catalog, promote, accelerate, 
and coordinate the development of voluntary consensus standards and 
conformance programs that are responsive to DHS priorities. 

Efforts are ongoing to examine standardization needs in the areas of cyber 
security, credentialing and access control, transit security, and emergency 
preparedness for persons with disabilities and special needs. 
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Telecommunications and Radio Equipment 

The U.S. federal government relies on ANSI to accredit telecommunication 
certification bodies under a Federal Communications Commission program that 
enforces rules for the manufacturers of telecommunications and radio 
communication equipment used in the U.S. and abroad. These programs include: 

' Unlicensed Radio Frequency Devices 
Licensed Radio Frequency Devices 
Telephone Terminal Equipment 

ANSI’s accreditation of telecommunication certification bodies is also recognized 
by several other nations. 

Nuclear Energy 

In partnership with the National Institute of Standards and Technology (NIST), 
ANSI has launched the Nuclear Energy Standards Coordination Collaborative 
(NESCC). A cross-stakeholder forum open to any and all interested parties, 
NESCC participants work to facilitate and coordinate the timely identification, 
development, and revision of standards for the design, operation, development, 
licensing, and deployment of nuclear power plants. 


The Value of Conformity Assessment 


Conformity assessment is defined as a "demonstration that specified requirements 
relating to a product, process, system, person or body are fulfilled." There are many of 
these conformity assessment activities applied in today’s marketplace including 
accreditation, certification, inspection, registration, supplier’s declaration, and testing. 
The one dimension that ANSI is directly engaged with is accreditation. 

By way of brief background, accreditation assesses the competence of bodies to 
determine compliance with standards. As an independent, third-party process, it helps to 
promote best industry practices while reducing the need for government agencies to 
individually monitor conformity assessment organizations, and strengthening consumer 
confidence in products, personnel, and services. 

Ultimately, the marketplace and customers of conformity assessment services measure 
the beneficial value of accreditation. For most suppliers, the primary benefit of accredited 
third-party certification is to meet a purchaser’s or regulator’s requirement for this 
independent evaluation of compliance. Increasingly, suppliers’ procurement 
organizations are specifying and government agencies are recognizing accredited, third- 
party certification as an optional dimension of their systems for risk management. 
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ANSI Accreditation Services 


In the area of conformity assessment, ANSI provides accreditation services in the areas of 
product and personnel certification as well as greenhouse gas verification and validation. 
This means the Institute recognizes the competence of bodies to carry out these activities 
in accordance with requirements defined in International Standards. ANSI's accreditation 
programs operate in accordance with international guidelines and have been verified by 
government and peer review assessments. 

In partnership with the American Society for Quality (ASQ), ANSI also serves the 
marketplace in the provision of an accreditation program for quality and environmental 
management systems registrars, laboratories, reference material producers and inspection 
bodies via the ANSI-ASQ National Accreditation Board (ANAB and ACLASS Brands). 
ANSI’s (and ANAB/ACLASS) accreditation of the conformity assessment bodies 
(CABs): 

'• signals a clear indication that an organization desires to have a competitive 
advantage by undergoing a voluntary evaluation 

• encourages marketplace confidence in CABs by their undergoing regular 
impartial and independent audits by an internationally respected body 

»' positively influences customer satisfaction with CABs and their clients via greater 
quality awareness and enhanced communication 

• reduces liability insurance by the accountability and transparent aspects of the 
process 

“ sustains continual improvement for the CABs and their clients through the 
assessment of system effectiveness, efficiency and competence 

promotes consistency and demonstrates equivalence of assessments via mutual 
recognition based on peer review 

' reduces multiple audits and removes barriers to trade in working towards the goal 
of “certified once - accepted everywhere.” 

Buyers in the global market demand that sellers and service providers fulfill their needs. 
Competing suppliers are motivated to convey assurance to their customers in the most 
efficient manner. Confidence that these needs can and will be met is built through a 
variety of means, including the assessment of conformity to standards. 

Continuing pressures in the global marketplace to preclude redundant and costly barriers 
to trade drive the need for acknowledgement of equivalency across boundaries. 
Accordingly, ANSI is involved in several international and regional arrangements for 
multi-lateral recognition. These include the International Accreditation Forum (lAF), the 
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International Laboratory Accreditation Cooperation (ILAC). the Inter-American 
Accreditation Cooperation (lAAC) and the Pacific Accreditation Cooperation (PAC). 
ANSI is also recognized by the U.S. Department of Commerce via the National Institute 
for Standards and Technology (NIST) and their National Voluntary Conformity- 
Assessment System Evaluation (NVCASE) program. 

The Institute currently offers accreditation services for a variety of conformity 
assessments that are directly related to sustainable products and practices, including: 

Greenhouse Gas Emissions 

With a growing global awareness of the need for environmental protection and 
sustainability, organizations are eager to demonstrate their efforts to inventory, 
report, and reduce greenhouse gas (GHG) emissions. In order to assure the 
credibility of their claims, many of these organizations are turning to third-party 
bodies to validate and verify emission assertions. 

Often confused, the terms “validate” and “verify” represent two separate and 
distinct processes. Validation comes at the beginning of a project and lays out the 
framework by which emission reductions will occur. Verification assesses how an 
organization or project has performed its GHG inventory and reported its results 
against an established protocol, demonstrating the relevance, completeness, 
consistency, transparency, and accuracy of the emission claim. 

ANSI accreditation enhances the credibility and value of the process by attesting 
to the competence and qualification of VVBs to perform these duties, offering 
them a significant distinction from their competitors in the marketplace. 

Sustainable Forestry 

At the request of the Sustainable Forestry Initiative Board of Directors, ANSI 
administers an accreditation service for certification bodies operating under the 
Sustainable Forestry Initiative Chain of Custody (SFI CoC) and/or the PEFC 
Chain of Custody (PEFC CoC) programs. These initiatives positively impact a 
range of forest-based products and their movement from the forest to the end user. 

Environmental Management Systems 

The ANSI-ASQ National Accreditation Board (ANAB) is the U.S. accreditation 
body for management systems and accredits certification bodies for ISO 14001, 
an international management system standard that provides guidance and 
requirements to establish, implement and maintain the policy and objectives of an 
environmental management system. Guidance provided on the principles of 
auditing an organization's environmental management system enables the 
monitoring and verification of an effective environmental policy. 
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Food and Agriculture 

Consumer confidence in safe quality food and the integrity of the food supply 
chain is enhanced by the partnership between ANSI and the Food Marketing 
Institute. ANSI provides an accreditation service for FMI’s Safe Quality Food 
Initiative certification program. 

ANSI is also recognized as the accreditor of the GlobalGAP program, a standard 
is primarily designed to reassure consumers about how food is produced on the 
farm by minimizing detrimental environmental impacts of farming operations, 
reducing the use of chemical toxicants, and ensuring a responsible approach to 
animal welfare. 

Third-party accreditation demonstrates conformance, verifies competence, and 
strengthens consumer confidence in products, people, and services. As such, it has an 
important role to play in the success and credibility of environmental labeling efforts. 


Conclusion 


Labels and communications to consumers about the degree to which products, people, 
and services address sustainability concerns need to be uniform, transparent, and 
comprehensible. 

In order to make this vision a reality, we need to make more efficient use of the standards 
and conformance resources that are already in place . . . and we need to identify every 
gap that exists. We also need to bring to bear new human and financial resources that can 
strengthen existing systems while satisfying future needs. 

Government and industry need to work at a single purpose if we are to define fair green 
marketing practices. 

ANSI stands ready to coordinate the public-private partnership and take the next step 
toward a meaningful solution to the challenges associated with standards and compliance 
programs that address the environmental and social impacts of products. 
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Annex A 

Background on the U.S. Standardization and Conformity- Assessment System 
and the Role of the American National Standards Institute (ANSI) 

The U.S. private sector-led, voluntary standardization and conformity assessment system 
has been in existence for more than 100 years. Highly decentralized, the system is 
naturally partitioned into industrial sectors that are supported by numerous independent, 
private sector standards developing organizations (SDOs). Marketplace demand drives 
the system's activities, with standards and conformity assessment programs typically 
developed in response to specific concerns and needs expressed by industry, government, 
and consumers. 

Since 1918, this system has been administered and coordinated by the American National 
Standards Institute (ANSI) with the cooperation of the private sector and the federal, state 
and local governments. ANSI does not develop standards or conformity assessment 
programs. Rather, it functions as a central clearinghouse and coordinating body for its 
member organizations. The Institute is a unique partnership of industry, professional, 
technical, trade, labor, academic and consumer organizations, as well as government 
agencies. These members of the ANSI federation actually develop standards and 
conformity assessment programs, contributing their time and expertise in order to make 
the system work, 

ANSI ensures the integrity of the U.S. standards and conformity assessment system by: 

1. establishing a set of due process-based “essential requirements” that SDOs 
may follow in order to manage the development of consensus standards 
and conformity assessment programs in a fair and open manner, 

2. accrediting SDOs and Certification Bodies (CBs) who adhere to these 
requirements, 

3. approving candidate standards from ANSI-accredited SDOs as American 
National Standards (ANS), and 

4. conducting regular audits of the ANS activities of ANSI-accredited SDOs 
to ensure ongoing compliance with ANSI’s essential requirements. 

ANSI has accredited hundreds of SDOs across a range of industry sectors. These 
industries include (but certainly are not limited to) telecommunications, medical devices, 
heavy equipment, fire protection, information technology, petroleum, banking, and 
household appliances. There are now approximately 10,000 ANSI-approved ANS that 
address topics as diverse as dimensions, ratings, terminology and symbols, test methods, 
interoperability criteria, product specifications, and performance and safety requirements. 
These standards development efforts serve the public interest and are being applied to 
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new critical areas such as the environment, healthcare, homeland security, and 
nanotechnology. 

The Institute’s approval of a candidate standard or conformity assessment program as an 
ANS verifies that the principles of openness and due process have been followed and that 
a consensus of all interested parties has been reached. Due process requires that all 
proposed ANS be circulated to the public at large for comment, that an attempt be made 
to resolve all comments, and that there is a right of appeal. In addition, ANSI considers 
any evidence that a proposed ANS is contrary to the public interest, contains unfair 
provisions or is unsuitable for national use. This basic formula has been the hallmark of 
the ANS process for decades, and it has garnered worldwide respect and acceptance. 

One of the best indicators of confidence in the U.S. voluntary consensus standardization 
and conformity assessment system (as exemplified by the ANS process) is Congress’s 
1996 passage of the National Technology Transfer and Advancement Act (NTTAA). 

This law (P.L. 104-113) requires federal agencies to use voluntary consensus standards 
and conformity assessment programs for regulatory purposes wherever feasible and to 
procure equipment and services in accordance with such standards. It also requires 
agencies to increase their participation in the development process and directs the 
Commerce Department’s National Institute of Standards and Technology (NIST) to 
coordinate federal, state and local voluntary standards and related conformity assessment 
activities. 

ANSI also promotes the international use of U.S. standards and conformity assessment 
programs. The Institute serves as the U.S. national body representative in two major, 
non-treaty international standards organizations; the International Organization for 
Standardization (ISO) and, through the United States National Committee (USNC), the 
International Electrotechnical Commission (lEC). ANSI and the USNC play a leadership 
role in ISO and lEC, respectively, on both policy and technical matters. 

Part of ANSI’s role as the U.S, member of ISO includes accrediting U.S. Technical 
Advisory Groups (U.S. TAGs) which develop and transmit, via ANSI, U.S. consensus 
positions on the activities and ballots of technical committees and subcommittees. 
Similarly, the USNC approves TAGs for lEC activities. In many instances, voluntary 
standards and conformity assessment programs developed by U.S. SDOs are taken 
forward, through ANSI or the USNC, where they are approved in whole or in part by the 
ISO and/or lEC as International Standards. ANSI also encourages the adoption of 
international standards as national standards where they meet the needs of the user 
community. 

In addition, ANSI advocates U.S. positions in various regional standards organizations 
and regularly meets with representatives Irom standards bodies in other nations. Thus, 
ANSI plays an important role in facilitating the development of global standards and 
related conformity assessment programs that support global commerce and which prevent 
regions from using local standards that favor local industries as trade barriers. 


Page 12 of 17 



79 


American National Standards Institute 


Written Testimony 


Conformity assessment is the term used to describe steps taken by both manufacturers 
and independent third-parties to determine fulfillment of standards requirements. ANSI’s 
role in the conformity assessment arena includes accreditation programs for product 
certification bodies, personnel certification bodies, greenhouse gas validation and 
verification bodies, and standards developers. The ANSI-ASQ National Accreditation 
Board accredits management systems certification bodies under the ANAB brand and 
accredits testing and calibration laboratories, reference material producers, and inspection 
bodies under the ACLASS brand. 

ANSI also is involved in several international and regional organizations to promote 
multilateral recognition of conformity assessments across borders to preclude redundant 
and costly barriers to trade. 

In summary, through its various roles and responsibilities, ANSI advances its mission to 
“enhance both the global competitiveness of U.S. business and the U.S. quality of life by 
promoting and facilitating voluntary consensus standards and conformity assessment 
systems and safeguarding their integrity.” 
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Annex B 


Excerpt from the United States Standards Strategy 
PRINCIPLES 

It is well established in the community of nations that standards should meet societal and 
market needs and should not be developed to act as barriers to trade. In approving the 
World Trade Organization Technical Barriers to Trade Agreement, WTO members 
recognized that goal and established globally accepted principles as a framework to 
promote cooperation and discourage the use of standards as trade barriers. The U.S. 
standards and conformity assessment system is based on the following set of globally 
accepted principles for standards development. 

• Transparency 

Essential information regarding standardization and conformity 
assessment activities is accessible to all interested parties. 

• Openness 

Participation is open to all affected interests. 

• Impartiality 

No one interest dominates the process or is favored over another. 

• Effectiveness and relevance 

Standards and related conformity assessment programs are relevant and 
effectively respond to regulatory and market needs, as well as scientific 
and technological developments. 

• Consensus 

Decisions are reached through consensus among those affected. 

• Performance-based 

Standards are performance-based, specifying essential characteristics 
rather than detailed designs where possible. 

• Coherence 

The process encourages coherence to avoid overlapping and conflicting 
standards and conformity assessment programs. 

• Due Process 

Standards development accords with due process so that all views are 
considered and appeals are possible. 

• Technical Assistance 

Assistance is offered to developing countries in the formulation and 
application of standards and related conformity assessment programs. 
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In addition, U.S. interests strongly agree that the process should be: 

• Flexible, allowing the use of different methodologies to meet the needs of 
different technology and product sectors; 

• Timely, so that purely administrative matters do not slow down the work, 
but meet market expectations; and 

• Balanced among competing interests. 
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Annex C 

Excerpt from the National Conformity Assessment Principles of the United States 

The National Conformity Assessment Principles for the United States document 
articulates the principles for U.S. conformity assessment activities that will allow 
consumers, buyers, sellers, regulators and other interested parties to have confidence in 
the processes of providing conformity assessment, while avoiding the creation of 
unnecessary barriers to trade. 

Conformity assessment includes sampling and testing, inspection, supplier’s declaration 
of conformity, certification, and management system assessment and registration. It also 
includes accreditation of the competence of those activities by a third party and 
recognition (usually by a government agency) of an accreditation program’s capability. 

While each of these activities is a distinct operation, they are closely interrelated. The 
choice of the most appropriate assessment processes, as well as the quality with which 
any one of them is performed, can have a significant effect on the confidence in and 
reliance that can be placed on the results of the entire conformity assessment. 

The definitions included in the National Conformity Assessment Principles document are 
based on ISO/IEC 1 7000:2004, Conformity assessment — Vocabulary and general 
principles. Some variances, noted in italics, occur where the term is not in ISO/IEC 
17000 or has another specific meaning in the United States. Definitions are included in 
this document to preclude confusion and to make it more understandable. In different 
contexts, the same term can signify different types of activities. 

• Accreditation 

Third party attestation related to a conformity assessment body conveying 
a formal demonstration of its competence to carry out specific conformity 
assessment tasks. (These tasks include sampling and testing, inspection, 
certification and registration.) 

■ Certification 

Third party attestation related to products, processes, or persons that 
conveys assurance that specified requirements have been demonstrated. 

• Conformity Assessment 

Demonstration that specified requirements relating to a product, process, 
system, person or body are fulfilled. (This may include any activity 
concerned with determining directly or indirectly that relevant 
requirements are fulfilled.) 

• First, Second and Third Party 

The first party is generally the person or organization that provides the 
object, such as the supplier. The second party is usually a person or 
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organization that has a user interest in the product, such as the customer. 
The third party is a person or body that is recognized as being 
independent of the person or organization that provides the object, as well 
as the user or customer of the object. 

■ Inspection 

Examination of a product design, product, process or installation and 
determination of its conformity with specific requirements or, on the basis 
of professional judgment, with general requirements. 

■ Recognition 

Procedure used to provide formal notice that an accreditation body is 
competent to carry out specific tasks. These tasks include accreditation of 
testing laboratories and inspection, certification and registration bodies. 

A governmental recognition system is a set of one or more procedures 
used by a Federal agency to provide recognition. 

• Registration 

Third party attestation related to systems that convey assurance that 
specified requirements have been demonstrated. Such systems include 
those established for the management of product, process or service 
quality and environmental performance. 

• Sampling 

Provision of a sample of the object of conformity assessment according to 
a procedure. 

• Supplier’s Declaration 

Procedure by which a first party or supplier conveys assurance that the 
object of conformity fulfills specified requirements. 

■ Test 

Technical operation that consists of the determination of one or more 
characteristics of a given product, material, equipment, organism, 
person 's qualification, physical phenomenon, process or service 
according to a specified technical procedure (test method). 

• Testing 

Determination of one or more characteristics of an object of conformity 
according to a specified technical procedure (test method). Action of 
carrying out one or more tests. 

■ Test Method 

Specified technical procedure for performing a test. 
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Mr. Rush. The chair thanks the gentleman. Now it is my pleas- 
ure to welcome a witness who we announced was en route. We 
have with us now and witness statement of Dr. Dara O’Rourke who 
is an associate professor of the University of California at Berke- 
ley — no I am sorry. Let me start all over again. 

Dr. Urvashi Rangan is a director of the technical policy at the 
Consumer Union. Dr. Rangan, it is certainly a pleasure to have you 
here before us, and as I have done with the other witnesses, I 
would ask that you stand and be sworn in before you begin your 
testimony. 

[Witness sworn] 

Mr. Rush. Let the record reflect that Dr. Rangan is responding 
affirmatively. We will recognize you now, all in one fell swoop here. 
We will recognize you for five minutes for the purposes of opening 
statement. 


TESTIMONY OF URVASHI RANGAN 

Ms. Rangan. Thank you so much. Chairman Rush and members 
of the subcommittee. It was wheels off, and we did take off from 
New York, so I am really pleased to be here. My name is Urvashi 
Rangan. I am director of technical policy at Consumers Union, the 
nonprofit publisher of Consumer Reports magazine. I have been 
with the company for just about 10 years now. 

I am an environmental health scientist, and I provide technical 
support to our research and testing and helping develop our advice 
and policy recommendations as well as advocacy initiatives on a 
wide array of environmental and public health issues. 

I also have been directing our free green public service Web site, 
greenerchoices.org, which disseminates a wide range of reports on 
the green marketplace including an ecolabel’s database that gives 
consumers our evaluation and ratings of more than 150 environ- 
mental claims including those found on food, personal care prod- 
ucts, and cleaners. We also advocate for strong labeling standards 
across a wide array of products. 

There are broad and specific challenges in defining a fair green 
marketing place, and we believe that the government does have a 
very important role in guiding and protecting this marketplace. 
Consumers are faced with a dizzying array of labels — I think you 
have probably heard that from every panelist — some of which are 
very specific like no phthalates to those that are vague and not 
well defined like natural and green. 

This marketplace is incredibly confusing for consumers, and it is 
often filled with a lot of noise that can be misleading and at times 
deceptive. Often consumers are presented with claims that sound 
better than they are, carbon negative, which has minimal stand- 
ards or none, natural, nontoxic, while there are also meaningful, 
certified, credible labels to choose from. 

Of the certified label programs, there are several viable business 
models including public, private, nonprofit and for-profit that may 
or may not be of interest to a particular consumer. 

Some claims have comprehensive standards behind them — robust 
verification like certified labels, while many do not like general 
claims that can voluntarily be made by a manufacturer. But it is 
virtually difficult to impossible for a consumer to make an accurate 
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assessment of what type of green claim they are being faced with 
in the marketplace. 

The Federal Trade Commission’s role in reducing deceptive mar- 
keting practices is necessary and should be broadened. At the same 
time, the baseline for good marketing practices and minimum 
standards for common claims should be established. 

Consumers are currently faced with this huge learning task that 
better guidance and regulation could reduce. Requirements for 
transparency in standards product information, as Professor 
O’Rourke mentioned about ingredient lists and full disclosure, 
should be standard for all products sold with green claims. 

Government regulation and guidance again would be helpful in 
maintaining these universal requirements for credible green mar- 
keting practices. 

We have been rating the meaning of green claims for consumers 
for the last 10 years. We measure the value of green claims over 
the conventional baseline. I have this in more detail in my written 
testimony, but quickly we assess how meaningful the labels are. 

We look at standards. Are they credible? Have they moved over 
time? Do they evolve with time? Verification, consistency, and 
meaning from product to product, transparency not only of the 
standards but of information about the certifying organization. 
Stakeholder input, that is the opportunity for all stakeholders to 
have input into the standard setting process but also independence, 
which is that once all the input has been sought, we believe the 
best labels are those that are defined by an independent body and 
judged upon by an independent body. 

In evaluating these claims, we provide consumers with compara- 
tive rating snapshots, and I also presented at the American Na- 
tional Standards Institute a presentation and can also submit that 
in for the record as well. 

Based on our experience of rating and monitoring claims, we 
have identified a few trends. Comprehension and accessibility are 
challenges for all green claims. Whether they are specific or broad, 
the maintenance and evolution of standards must be addressed 
over time, and consistency across different product categories can 
also be a challenge. The ability to respond and incorporate emerg- 
ing marketplace issues, whether it is phthalates, Bisphenol A, 
whatever the flavor of the day is, it is another hurdle for labor 
standards and programs. All of these standards can be addressed 
with the increasing complexity of the label. 

A few recommendations from us. One we feel that the govern- 
ment can play a role in eliminating or better defining meaningless 
claims in the marketplace. So voluntary claims like natural or car- 
bon negative or nontoxic or even free range, if you can believe it, 
don’t have standardized meaning. They don’t mean much for con- 
sumers. We just prefer to see those labels gone from the market- 
place altogether in order to increase the opportunity for credible la- 
bels to actually succeed. 

We think that there should be baseline practices set for all green 
marketing claims, that there should be a floor for transparency, 
there should be full disclosure, and we think that government la- 
beling programs — so this is where the government decides to take 
on a labeling program — really ought to meet the highest standards 
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out there for credibility in order to give the highest level of assur- 
ance to consumers. 

There are several government-based labeling programs that 
could use a boost at this point, whether they are the myriad of pro- 
grams at EPA, which have varying transparency and verification 
requirements. And also whether it is the FTC overseeing some of 
those labeling programs that are going on in the other agencies, 
things like no antibiotics, natural, fragrance-free, these don’t have 
properly defined meaning, and yet they are overseen by our govern- 
ment agencies. We think that the FTC has a broader role to play 
in the oversight of those labeling programs as well. Thank you. 

[The prepared statement of Ms. Rangan follows:] 
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June 5, 2009 

Testimony to House Sub-committee on Commerce Trade, and Consumer Protection 
hearing — “It’s Too Easy Being Green: Defining Fair Green Marketing Practices” 

Consumers Union, the non-profit publisher of Consumer Reports, appreciates the 
invitation by the House Sub-committee on Commerce Trade, and Consumer Protection 
hearing, “It’s Too Easy Being Green: Defining Fair Green Marketing Practices” to share 
our perspective. 

I am Urvashi Rangan, Ph.D. and Director of Technical Policy for Consumers Union, non- 
profit publisher of Consumer Reports. I am an Environmental Health Scientist and 
provide technical support to our research and testing and help develop advice, policy 
recommendations and advocacy initiatives on a wide array of environmental and public 
health issues. I also direct Consumer Reports’ Greenerchoices.org, a free, public-service 
website, which disseminates wide ranging reports on the green marketplace, including an 
eco-labels database, that gives consumers our evaluation and ratings of more than 150 
environmental claims including those found on food, personal care products and cleaners. 
We also advocate for stronger labeling standards across a wide range of products. 

There are broad and specific challenges in defining fair green marketing practices and we 
believe that the government has a very important role in guiding and protecting this 
marketplace. Consumers are faced with a dizzying array of labels — some which are very 
specific and discreet, like “no phthalates” to those that are vague and not well defined, 
like “natural” and “green.” This marketplace is incredibly confusing for consumers and 
filled with a lot of noise that can be misleading and at times, deceptive. Often, 
consumers are presented with claims that sound better than they are (“carbon negative”), 
have minimal standards (“natural”) or no standards (“non-toxic”) while there are also 
meaningful, certified labels to choose. Of the certified label programs, there are several 
viable business models including public, private, non-profit, for-profit — that may or may 
not be of interest to a particular consumer. Some claims have comprehensive standards 
behind them with robust verification (certified labels) while many do not (general 
claims). But it is difficult to impossible for consumers to make accurate assessments of 
green claims in the marketplace on their own. The Federal Trade Commission’s role in 
reducing deceptive marketing practices is necessary and should be broadened. At the 
same time, the baseline for good marketing practices and minimum standards for 
common claims should and could be established. 
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Consumers are currently faced with a huge learning task that better guidance and 
regulation could reduce. Requirements for transparency in standards and product 
information, such as ingredient lists, should be standard for all products being sold with 
green claims. Government regulation and guidance would be helpful in maintaining 
universal requirements for credible green marketing practices. 

Consumers Union has been rating the meaning of green labels for consumers for the last 
ten years. We measure the value of green claims over conventional production practices 
in order to help consumers make the most informed purchasing decisions, especially 
where the may be an associated premium. The following is list of criteria and typical 
questions or issues we consider, with the first two about meaning and verification being 
the most important: 

Meaning: How meaningful is the label (with ratings of highly, somewhat, or not) 

-are the standards credible? 

-have the standards progressed over time? 

-does the claim accurately represent the standards behind it? 

1 . Verification: Is the label verified (rating: yes / no) 

-many general claims are on the market which are not verified but impossible for 
consumers to know 

-types of verification can range from none to onsite inspection 

2. Consistency: in meaning across products (rating: yes / no) 

-does the claim mean the same thing across products that it is found? 

3. Transparency: Are the standards and labeling organization information publicly 
available? (rating: yes / no) 

-is enough product information disclosed so claims can be analyzed effectively? 

4. Stakeholder input -Were the standards developed with broad public and industry 
input? (rating: yes / no) 

5. Independence — Were the decision making bodies within both the standard- 
setting and verification arms free from conflict of interest? (rating: yes / no) 

In evaluating claims, we provide consumers with comparative rating snapshots. 

Examples of these comparisons can be seen in a recent presentation made to the 
American National Standards Institute on sustainable product standard setting'. 

Based on our experience of rating and monitoring label claims in the green marketplace, 
we have identified a few trends. Comprehension and accessibility are challenges for all 
green claims. Whether specific or broad, the maintenance and evolution of standards 
over time must be addressed. Consistency in the meaning of standards across different 


' Rangan, Urv'ashi. A purchaser’s / consumer’s perspective on setting product standards 
for sustainability. American National Standards Institute meeting, April 8, 2009. 
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product categories can also be a challenge. And the ability to respond and incorporate 
emerging marketplace issues, especially around health / safety (bpa, phthalates, mad cow) 
is another hurdle for label standards and programs. All of these challenges increase with 
the complexity of a label. 

And yet the green-ness or sustainability of a product is a complex subject. There are 
often many attributes to a product’s sustainability like the social, environmental, and 
health aspects from production through to disposal. Green marketing claims can be very 
specific or very broad with the latter being much more difficult and challenging, that can 
require more consumer education to launch and more maintenance (standards 
development and evolution) to keep current over time — which then requires additional 
consumer education. For these reasons, consumers tend to better understand labels that 
are discreet and can better decipher the meaning of a group of discreet labels compared to 
a single large multi-attribute label. When a set of sustainability practices has become 
defined and well understood, then combining labels or standards can be accomplished 
more coherently. For example, there are labels that address well-understood and defined 
practices, like energy or water usage, and newer, innovative labels that may need to 
compete in the marketplace until well understood or defined practices evolve, like the 
elimination of toxic materials within a given production system or manufacturing that 
allows for the easiest recycling. 

Consumers Union believes that that government could help provide guidance for green 
marketing in three main areas including: 

1. Eliminating or better defining meaningless label claims in the marketplace 

Voluntary, general claims like “natural,” “carbon negative,” “non-toxic,” “free 
range” have little to no meaning and no verification. There should be minimum 
meaningful requirements that these claims should have to mean (and perhaps 
disclosures about what they don’t have to mean). The type of verification (or lack 
thereof) should also be disclosed on the product. In some cases, like “natural,” 
the term is so vague and difficult to establish standard meaning that prohibiting 
the use of certain label claims may also be necessary toward reducing green noise 
in the marketplace. 

2. Setting baseline practices for all green marketing claims 

We believe that the best labels meet all of our criteria for good labeling. 

However, there should be a floor established that ensures full transparency of 
label programs and products that are labeled with green claims. For example, 
ingredient lists, where relevant, should be fully disclosed. There currently is no 
requirement for cleaning labels to disclose all ingredients and yet, the green 
cleaning marketplace is filled with claims. Other considerations for baseline 
practices could include verification requirements, accreditations (oversight of 
programs), and meeting minimum claim definitions. 

3. Hold government labeling programs to the high standards with regard to practice 
and standard setting and ensure independence of standards and verification 
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Government-based green labeling programs should be independent, represent the 
interest and input from a broad range of stakeholders. They should also have 
rigorous standards that evolve over time. Where a premium is associated, for 
example with Energy Star or Design for the Environment, standards required 
should have to go beyond legal requirements and only a certain small percentage 
of a product market should be awarded premium labels. As more of a production 
market can meet a particular claim, it should signal an indication that standards 
need to improve. Marketing claim programs should have appropriate 
accreditations, oversight and adequate verification. There should be full 
transparency of information including how individual products are certified, 
whether all product ingredients are disclosed to allow consumers to make the 
most informed purchasing decisions, especially where they are paying a premium. 
This is not currently the case for EPA’s Design for the Environment label. The 
label should have consistency in meaning across product types, which may 
require multiple agency coordinated efforts when label claims strattle many 
product areas that fall under multiple agency jurisdictions. 

One final note, where policies are established in one product area, like the 
removal of certain phthalates from children’s products, should all children’s 
products (e.g. personal care products) also be required to meet that standard? 
Imparting consistency to policy recommendations will also help level the playing 
field for the use of green claims. 

We appreciate the attention of the sub-committee to address problems and challenges in 
green marketing. Consumers Union believes that the government has an important role 
establishing fairness to this marketplace and that decisions made in one sector could 
benefit claims made in another. 
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Mr. Rush. The chair thanks Dr. Rangan. The chair thanks all 
the witnesses now. The chair recognizes himself for five minutes 
for the purposes of asking questions of today’s witnesses. 

In today’s testimony, we heard about the growing number of 
“green” claims made about household products. Dr. Kohm told us 
about a “virtual tsunami” of these claims, and Dr. Rangan used the 
term “green noise” to talk about the conflicting, confusing and over- 
abundant information in the marketplace. 

And I want to start with a question for the entire panel regard- 
ing the types of information that green labels should provide to 
consumers. There appear to be so many expectations for what these 
labels cover. Environmental impacts of the packaging or the prod- 
ucts itself, the possible health impacts of the products on individ- 
uals, among others. 

The question for each one of the panelists is this. What is reason- 
able for consumers to expect from these labels? And what is beyond 
the scope of green labeling? More simply, what should it mean for 
a product to be green? I would like to begin with Dr. Kohm. What 
is reasonable for consumers to expect for these labels to cover? 

Mr. Kohm. Chairman, we look at this in a way that would turn 
your question around. We look first at what a reasonable consumer 
expects, and then we require marketers to meet that expectation. 
So the question for us is what does the label convey to a reasonable 
consumer? And then the marketer has to meet whatever that rea- 
sonable interpretation is. 

Obviously that is a problem, as you indicated, given the breadth 
of these kinds of claims and the fact that they cut across virtually 
every market sector. It is very challenging to have one label that 
meets all those expectations. 

Mr. Case. Thank you, Mr. Chairman. I think the challenge here 
is that it is almost impossible to determine what a reasonable ex- 
pectation is. I think what we can do, however, is require that any 
manufacturer making an environmental claim, publicly provides 
proof of the accuracy of that claim and that any label on a product 
that suggests green in some sort of broader sense clearly define 
what tests were required to meet the eligibility requirements for 
that label. 

So basically it boils down to greater transparency so that con- 
sumers have the information they need to evaluate products. 

Mr. O’Rourke. I agree completely with Mr. Case. I think the 
first question is what is the key material impact of the product, 
what matters most. And we use a tool called life cycle assessment 
to determine what really matters in evaluating a product’s environ- 
mental or social health impact. And the second is is there full 
transparency on those impact categories. 

So the ideal product label would tell you information on what ac- 
tually matters in that product. So we see products including in the 
foyer to this committee hearing that are claiming they are environ- 
mentally sensitive products, but they are not disclosing what really 
matters in this product to the environment, to whether those 
chemicals that are biocumulative or toxic to human health or the 
environment. That is the information for each product. 

If we are looking at electronics, we want to know does the com- 
pany have a good take-back program to reduce the end-of-life im- 
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pact of the product. If it is apparel, it is a different set of issues. 
Right now, our big problem is that companies can claim anything, 
whether it is irrelevant to the main impact category or not, and not 
disclose the underlying information, the ingredients or the perform- 
ance, which makes up the real impact to the environment and 
human health. 

Mr. Cooper. I think it is a very good question. I think the FTC 
already has some tools available to it. One is called the Pfizer doc- 
trine, which says that if you make a claim, you had better be able 
to substantiate it. There is also what is called material informa- 
tion, that consumers have the right to certain material information 
for them to be able to make an informed choice. And that actually 
was developed with a series of letters between then Chairman Din- 
ged and the FTC back in the early ’80s. 

I think what you have, a lot of members here talked about, is 
sort of the baseline that you need, that you should not be able to 
go below that if you are going to be able to make a claim. Now, 
how you define that is something that I think we could all work 
on, but I think that is not a bad starting point. 

I think you also have to recognize that the FTC really is sort of 
in the position of saying first do no harm, making sure that what- 
ever claim you do make, that is it credible, that it is accurate. 

I think also though there is a need to look at proactive efforts. 
In other words, we want to get the marketplace to expand beyond 
just the baseline. We want to make this a competitive advantage, 
a true competitive advantage where people are constantly looking 
for new ways of improving their score on environmental issues. 
That should be a positive incentive that we want to create. 

So I think there is a lot of balances that have to be in the mix 
here, but I think they all can be of it if we have sort of a consensus 
process that we try to develop. 

Ms. Rangan. Thank you. I agree with most of what this panel 
has said and would just add that consumers are often faced with 
a premium when they are choosing among these labels. And so it 
takes more than just being truthful. It actually has to have some 
meaning. 

And so when you see the no CFC label, for example, on an aer- 
osol typical personal care product or cleaning aerosol product, that 
is the law. You can’t have CFCs, and yet manufacturers use that 
claim without any other disclosure that, in fact, that is what all 
products in that category have to meet. 

So to disclaim a lack of value over the baseline or products, like 
products, would be very important in terms of being truthful and 
not deceptive to consumers. And then in terms of just to capture 
something that was just said about marketplace capture, these pre- 
mium labels shouldn’t be able to be met by most of the market- 
place. They should be reserved for a top tier, and that in and of 
itself should drive innovation within a product sector to meet those 
standards. 

In Japan, there is a program called the Roadrunner Standard, 
which in the energy efficiency standards, I can’t remember the 
number, but it is a certain small percentage of the market that can 
meet it. That is expected to be the bottom a few years later, and 
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again you slice it off at 10 percent who can meet the high premium 
label standards. 

So creating incentives and innovation like that in the green mar- 
ketplace will also drive the industry to create the innovation to 
meet higher standards. 

Mr. Rush. The chair’s time is concluded. The chair now recog- 
nizes the ranking member Mr. Radanovich for five minutes. 

Mr. Radanovich. Thank you, Mr. Chairman, and welcome. I 
have enjoyed the testimony of all the members. Glad you made it. 
Dr. Rangan, and I would like to start off with a couple questions, 
one for Mr. Case. Appreciated your testimony. In trying to define 
what is green and what is not, do you believe a regulated product 
with a chemical in it could be defined green? 

Mr. Case. Most products have chemicals in them, so absolutely 
yes. 

Mr. Radanovich. OK. 

Mr. Case. So there are, in fact, greener chemical-based products. 

Mr. Radanovich. OK, question for the whole panel then as we 
are trying to define what green is. If you were to define it, would 
you limit its definition to biodegradability and life cycle carbon 
footprint alone, or would you add other things to that definition? 
And let us just go down the line and say you got those two things, 
biodegradability and life cycle footprint. Would you add — what 
would you add to that if that wasn’t sufficient to you? 

Mr. Kohm. Well, what the commission has said. Congressman, is 
that general environmental claims like green or ecofriendly aren’t 
very useful and can be deceptive. Because they mean 

Mr. Radanovich. Well, what would you add to those — if you had 
two things, what would you add? 

Mr. Kohm. What we would do is look at how consumers interpret 
a claim in context and not add 

Mr. Radanovich. Could you just — ^because I got to go down the 
line, and I don’t mean to be rude. Don’t take it the wrong way, but 
if you just had those two things, biodegradability and life cycle car- 
bon footprint is the definition of what you would label green, if you 
think that is not sufficient, what short responses would you add to 
it? 

Mr. Kohm. I think you would have to add many, many claims de- 
pending on how a consumer would interpret something in context. 

Mr. Radanovich. OK, thank you. Mr. Case. 

Mr. Case. So obviously you would need to take a look at all of 
the environmental impacts throughout the products entire life 
cycle, from the raw materials that are used all the way through. 
So you didn’t mention, for example, energy efficiency. 

Mr. Radanovich. OK. 

Mr. Case. You didn’t mention water efficiency. You didn’t men- 
tion low toxicity. You didn’t mention how one defines 
biodegradability. I see the smile. I will stop there, but we could go 
on all afternoon listing the various environmental attributes de- 
pending on the product category, as Dr. O’Rourke mentioned. 

Mr. Radanovich. OK. 

Mr. Case. The standards would be different for computer prod- 
ucts than cleaning. 
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Mr. Radanovich. I am working down the list here. Dr. 
O’Rourke? 

Mr. O’Rourke. Right, I also agree that we should he using life 
cycle approaches to understand the real impact across from raw 
material extraction to manufacturing to use to disposal. For con- 
sumer products, the things I would add to your short list are per- 
sistence, is it biocumulative, and is it toxic to human health or the 
environment? I would add those on top of yours. 

Mr. Radanovich. OK, Dr. Cooper. Mr. Cooper, excuse me. 

Mr. Cooper. Don’t have that other degree. When I worked for 
this subcommittee back in the early ’90s, the jurisdiction was not 
only consumer affairs, it was also rec run and superfund. And so 
the issues 

Mr. Radanovich. I am sorry. I need to get you on the question 
though. Because if you had biodegradability and life cycle carbon 
footprint defining what was green, what else 

Mr. Cooper. The issues that would be front and center of this 
subcommittee then were recyclability, post-consumer waste, a lot of 
issues around the whole recycling mandate. Those are the ones I 
would add to it at this point. 

Mr. Radanovich. Thank you, Mr. Cooper. And Dr. Rangan. 

Ms. Rangan. I agree with again most of what was said. I would 
stress the health aspect of it, whether it is persistence or toxicity, 
and I would also add social responsibility. Fair trade is the com- 
mon term that people talk about, and there are plenty of Venn dia- 
grams about sustainability. But you would be amazed and almost 
shocked and awed as to the multiple attributes that you could con- 
sider in any kind of green marketing claim. 

Mr. Radanovich. All right, question for everybody too. Should 
government dictate the process of a manufacturing of a product or 
the makeup of a product in order to be able to get some kind of 
a green designation? 

Mr. Kohm. That would certainly not be within the FTC’s pur- 
view. 

Mr. Radanovich. OK. 

Mr. Case. And absolutely not. These are not prescriptive. What 
we are doing instead is identifying what environmental leadership 
looks like and some people will make an awful lot of money meet- 
ing those high standards. 

Mr. Radanovich. OK. 

Mr. O’Rourke. I think the key here is transparency, that Con- 
gress requires public disclosure of what is actually in these prod- 
ucts. And just through making that public alone, not mandating 
what is in it, how it is made, just mandating the disclosure and the 
transparency, will create incentives for leading firms to innovate 
and other firms to change their products. 

Mr. Cooper. We like the public/private model. The Underwriters 
Laboratory is a member of ANSI. The UL label is seen everywhere. 
In fact, it is in the energy bill. So I think that model could work 
in this area as well. 

Ms. Rangan. My answer is little different. I think where there 
are common terms that baseline definitions should be provided. If 
we are going to continue to allow natural to be used and widely, 
we ought to have some baselines as to what that ought to mean. 
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And in food, there is a plethora of examples where we have really 
common even discrete terms like no antibiotics, and yet that 
doesn’t have to mean the same thing from product to product. So, 
yes, we think there is a role for the government to play in pro- 
viding some baseline definitions to some of the claims out there. 

Mr. Radanovich. All right, thank you. Thank you, Mr. Chair- 
man. 

Mr. Rush. The chair now recognizes the gentleman from Mary- 
land, Mr. Sarbanes. 

Mr. Sarbanes. Thank you, Mr. Chairman. I was curious. As you 
look at the challenge of this kind of labeling, the sort of trans- 
parency in labeling regime that we are trying to bring to bear with 
respect to green products, is there any analogous labeling challenge 
you would point to over and above some of the others to kind of 
be a frame of reference for this? Or is this kind of — does this have 
some unique dimensions to it that we ought to be aware of? So I 
would just ask anybody to jump into that. 

Ms. Rangan. Even within the government, there is a number of 
labeling programs at sort of varying levels of maturity, and even — 
you have Energy Star, which is one of the oldest ones. You have 
organic, which is now pretty mature, and there is a lot of learning 
lessons to be had from both the way the model is set up in terms 
of how the labeling programs are run, how they are overseen, and 
how the standards evolve or don’t evolve over time. And so there 
are a lot of lessons to be learned. 

And there is a lot of variation in quality among even the govern- 
ment-based labeling programs. 

Mr. Sarbanes. Ariybody else want to 

Mr. Case. Sure, I will say that there are a number of excellent 
standard-setting protocols that are out there. ANSI runs a wonder- 
ful program. There are ISO programs that define how environ- 
mental leadership should be established. So those are very, very 
useful. And what I really like is the USDA organic model because 
what they did is they took a confusing space with dozens of dif- 
ferent standards for organic and grouped them under one label. 
And that is what allowed the organic farmers in this country to 
really make a lot of money because that provided clarity in a single 
brand for consumers to look for. 

Mr. Sarbanes. Well, it occurred to me the organic example 
would be a good one to consult, or the organic experience with that 
kind of labeling would be a good one to consult. But I wanted to 
get your thoughts on that. 

Mr. O’Rourke. I might add a quite different experience, which 
is in financial disclosure and the role of the Securities and Ex- 
change Commission in requiring disclosure of key material infor- 
mation from companies. I think that we are moving towards, I 
think, a system that would require disclosure of non-financial 
metrics from companies in standard formats through XPRL or 
other formats that would allow people, either analysts or con- 
sumers, to evaluate products and the companies more accurately. 

So just as we had this problem with toxic assets over the last few 
years, we are realizing we are having problems with toxic products 
where people would not buy them if they knew what was really in 
them. 
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Mr. Sarbanes. Well, let me ask this question. I think, Dr. 
O’Rourke, you are the one that founded Good Guide. Is that right? 

Mr. O’Rourke. Correct. 

Mr. Sarbanes. Yes, which is an online resource for people to 
kind of check on the claims. 

Mr. O’Rourke. That is right. 

Mr. Sarbanes. And what I was curious about is how you see the 
service you provide relating to the level of kind of government reg- 
ulation that needs to he in this area. In other words, do you view 
what you are doing largely now as just being a compensator for the 
absence of some good other oversight and transparency mecha- 
nisms? Or do you see the potential whatever we achieve in that re- 
gard to be a kind of partner in the effort and achieve a higher level 
of accountability across the board? 

Mr. O’Rourke. Yes, thank you for that question. We basically 
begun Good Guide out of this huge gap in the information available 
to consumers, and it really was an attempt just to fill this hole and 
get people information that they were desiring about health, envi- 
ronmental, and social impacts of products. 

We are now working closely with the state of California, and 
hopefully we would be very excited about working with the federal 
government about getting better information out, required disclo- 
sure of this information that would allow the public to get this in- 
formation in a standard format. 

I think over the long term, there is a huge and vital role for gov- 
ernment in facilitating better communication of information out to 
the public. And this small project. Good Guide, is really an attempt 
to learn what information does the public want, and in what form 
is it most effective in helping them make better decisions in the 
marketplace. 

Mr. Sarbanes. This is an off-the-wall question, but is there 
any — have there been any ideas about technology that would allow 
consumers as they move through a store, for example, on their 
phone or some other device to scan right there and go straight to 
a consumer guide? Did you already talk about that? 

Mr. O’Rourke. No, but we have actually built that software at 
Good Guide, and we have the ability to scan barcodes. We are look- 
ing at RFID tagging of products. And over time, what we want to 
do is allow people in stores to get the best available information in 
the world on products and companies so that they can make better 
decisions for themselves and not have to depend on marketing or 
package claims. But they can get scientific information on these 
products. 

Mr. Sarbanes. OK, thank you. 

Mr. Case. And Good Guide is actually not the only company that 
is doing it. There are dozens of companies that have approached 
this saying hey, we got the technology. We just need the informa- 
tion. And what is lacking is, you know, how do you define this is 
a green product? Because we have the technology. It is the defini- 
tion we need. 

Mr. Sarbanes. Thank you. I yield my time back. 

Mr. Rush. The chair now recognizes the gentleman from Michi- 
gan, Mr. Stupak, for five minutes for the purposes of questioning 
the witnesses. 
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Mr. Stupak. Thank you, Mr. Chairman. Sorry I couldn’t he here 
for all the hearing. I have heen in and out with other hearings and 
other matters. Mr. Cooper, let me ask this question because I want 
to know more about these standards because I support the sci- 
entific rigor and the transparent process that the American Na- 
tional Standards Institute requires of any organization seeking ac- 
creditation as an ANSI standards development organization. 

My understanding is that there are three primary green building 
certification systems in the marketplace. Green Globes, Leed, and 
the National Association of Homebuilders National Green Building 
Standard. Can you discuss for us whether the organizations that 
developed these standards are ANSI standards development orga- 
nizations, and whether they use your approved procedures to de- 
velop these standards? Because what I hear everybody saying, they 
are all talking about different standards, but who is regulating the 
standards in a way? 

Mr. Cooper. There are multiple paths, which makes it a bit 
more complicated, but every one of those codes you mentioned does 
fall under the ANSI rubric. Some of those will have their own ap- 
proaches, say like the ICC in the National Food Council. 

Mr. Stupak. Right. 

Mr. Cooper. Works very closely with local units of government. 
So it is not quite the consensus process that we have for most of 
our standards because it is only with the local units of government 
that they interact with. Usually we insist that it is a much more 
ecumenical group, including consumer groups or government agen- 
cies as well at the federal or local level. 

So each one of those can approach differently, but every one of 
them has to meet basic ANSI standards of transparency, of involv- 
ing the interested parties. They have to be able to respond to ques- 
tions of inclusion. And if they want to become an ANS standard, 
then there is a whole other level of involvement with ANSI. If they 
then want to become an international standard, there is a whole 
other level with ISO. 

Mr. Stupak. Right. 

Mr. Cooper. So they serve bolts and suspenders in each one of 
these, and against the standard, you also have all the obligations 
with the conformants, you know, the testing, inspection, the meas- 
uring, measurement, which is not only the certification, which we 
don’t do, but say like a UL would do. But then we would accredit 
the UL so that we are looking at the testers. You know so there 
are levels of these things. And partly because we are not a govern- 
ment agency, we have to overcompensate for these things. 

Our job in most any other country would be done by government 
agency. 

Mr. Stupak. Does anyone care to comment on that any further? 
Let me ask this one then, Mr. Kohm. The FTC announcing today 
three complaints alleging false and misleading claims regarding en- 
vironmental claims. Despite today’s discussion on a vast array of 
misleading green claims on products, three is a very small number 
of enforcement actions. So describe the FTC’s approach to enforce- 
ment in this area and under what circumstances do you turn to en- 
forcement of some standards? 
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Mr. Kohm. Well, we turn to enforcement when it is necessary, 
and we use enforcement not only to get people under order and to 
have an effect on the people who are violating the law, but also to 
lay out a marker for those people who might otherwise violate the 
law. And the hope is that in bringing cases in certain areas, that 
we will have an effect well beyond the cases that we bring. 

Mr. Stupak. Do you work with state governments to do enforce- 
ment at the more local level? 

Mr. Kohm. Well, we bring national enforcement action. 

Mr. Stupak. Right. 

Mr. Kohm. We regularly work with state partners and with other 
federal agencies. For example, in at least one of the cases, the EPA 
is helping with expert testimony. 

Mr. Stupak. What is your tipping point? When do you actually 
bring enforcement standards? I mean do you work with these in- 
dustries and companies? What is the point where you turn to en- 
forcement? 

Mr. Kohm. Well, it is different in each circumstance. We regu- 
larly work with companies. We work with various associations to 
try and get the word out. When that isn’t working or when people 
step way over the line, then enforcement is necessary. 

There is kind of two folks we deal with: the folks that step over 
the line and the people who live over the line. And for the people 
who are committing fraud and living over the line, like the cases 
I mentioned for car devices, one of them is called a nano detonator 
that runs on nuclear fusion that would be about 100 million de- 
grees. That, if it actually worked, those people need to be sued, and 
the commission has been quite active bringing eight cases over the 
last year, and I would expect more in the future. 

Mr. Stupak. OK, does anyone else care to comment on that, 
what you see FTC’s roles and enforcement while at the same time 
trying to set standards? Mr. Case? 

Mr. Case. My challenge is that when the enforcement action oc- 
curs after consumers have been defrauded, that, you know, I am 
stuck at this point with a $2,500 refrigerator that doesn’t even 
come close to meeting the Energy Star standard. So, you know, al- 
lowing companies to make claims without requiring them to pro- 
vide proof so that, as a consumer, I know the claim is accurate be- 
fore the purchase is sinful. 

Mr. Stupak. OK, but how do you do it until they advertise we 
have some victims, right? 

Mr. Case. Well, one of the things that you can do is actually re- 
quire that if you are going to be making an environmental claim 
that you have to post information providing evidence that the claim 
is accurate, so that as a consumer, I could stand there in the store 
with my phone and go online and see yes, this claim is accurate. 

Mr. Stupak. So until we get Mr. Sarbanes’ idea on their cell 
phone, we have to have something else, a posting prior to the time 
of sale. That is what you are saying? 

Ms. Rangan. And the example that Mr. Case used about the re- 
frigerator is actually Consumer Reports’ test of Energy Star and 
the energy standards that showed that the standards don’t capture 
what the problems are out there. If you can turn off the icemaker 
and you can turn off all the bells and whistles of the refrigerator 



99 


and test it for energy consumption. But when you turn them all on, 
it is doubled, that is not good enough. And it just highlights again 
how standards and in this case, a government labeling program 
standard needs to evolve over time. 

And where we would like to see more FTC involvement in mak- 
ing sure that those claims are truthful and meaningful over time 
for consumers. 

Mr. Stupak. Thank you, Mr. Chairman. 

Mr. Rush. The chair thanks the gentleman. The chair would like 
to inform the witnesses and the members of the subcommittee that 
he intends to allow for a second round of questioning. And so if the 
witnesses could please let us use a little bit more of your time for 
a second round of questions. And we will have a second round of 
questioning. The chair recognizes himself for two minutes for the 
purposes of asking additional questions. 

Mr. Kohm and all the witnesses, this has been some very inter- 
esting testimony, some quite provocative I might add. One of the 
questions that I wanted to ask Mr. Kohm, you talked about your 
enforcement actions, but — and you did not reference at all the 
Green Guide when you said that the — or allege that the companies 
stepped over the line. 

Can you — let us get back to the place of the Green Guides. I 
think this is very important. What place should the Green Guides 
place — or have rather in the future enforcement cases? And should 
that be a beginning, or how should that Green Guide inform future 
enforcement actions? 

Mr. Kohm. Well, Chairman, I think the Green Guides are incred- 
ibly important. That one of the things the Green Guides are in- 
tended to do is demarcate that line so that the people who are try- 
ing to stay on the right side more easily can do so. That there are 
some people that step over it because they don’t know where the 
line is, and we can make that line clearer. There are some people 
who step over because the whole marketplace starts to go over the 
line, and that is where we need to take enforcement action to make 
clear where that line is. And that is one of the things we did today. 

Mr. Rush. Do any of the other witnesses want to respond about 
the importance or a lack thereof of the Green Guides? 

Mr. Case. Yes, I will support Mr. Kohm. I think that absolutely 
when the original Green Guides came out in ’92, we saw lots of ad- 
ditional clarity in the marketplace about what was acceptable and 
what wasn’t, again with the revisions in ’98 and ’99. And what we 
are hopeful is that the next version of the guides actually provides 
a much more comprehensive assessments and really land of re- 
quires people to provide proof, requires people to provide some clar- 
ity on these issues, and makes sure that as consumers, we know 
whether the information is accurate, relevant, and verifiable. 

Ms. Rangan. We also support the green marketing guides by the 
FTC, and we also look forward to the update because they could 
be expanded to be much more broad in terms of the scope of claims 
that they are covering and much more detailed in terms of what 
is acceptable and what isn’t. 

Mr. Rush. Thank you. The chair now recognizes the ranking 
member, and the chair wants to clarify, before the ranking member 
begins his questioning, it has been requested by the ranking mem- 
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ber and by the Republican side that we have five minutes of addi- 
tional questions. The chair said it will be two minutes. So the chair 
will recognize the ranking member for five minutes, recognize Mr. 
Stupak for an additional five minutes. And then the chair will 
come back for his other three minutes. So with that, the chair rec- 
ognizes the ranking member for five minutes for additional ques- 
tions. 

Mr. Radanovich. Thank you, Mr. Chairman. Appreciate the 
openness to try to answer as many questions as we can and get a 
benefit from this panel of speakers. 

Mr. O’Rourke, you had mentioned something in your testimony 
that consumers have little information on critical aspects of a prod- 
uct. And it reminds me of getting up in the middle of the night and 
needing an aspirin or something and trying to go through what is 
on the back of an aspirin label and you search for the dosage be- 
cause you want to take the correct amount and my gosh, it is not 
on the first page. You have to peel back to get to the second page, 
and there is so much garbage on that label that really all that you 
are looking for is the dosage. 

And I guess my question is how much information can you expect 
to give a consumer on a label, and how much of this is subject to 
buyer beware? 

Mr. O’Rourke. Yes, so we are seeing, I think, more and more 
consumers are looking for some key pieces of information when 
they look at products. So in your case, it was the dosage or the di- 
rections on how many you should take. When I look at a green 
cleaner, I want to know are there specific chemicals of concern that 
I don’t want in my house, in the air, on the dishes, wherever. Per- 
sonal care products that I don’t want certain chemicals. And what 
I think the first step is deciding what are the key pieces of infor- 
mation that need to go on that label that are most pertinent to pro- 
tecting people’s health and the environment. 

If there is too much information, what we are proposing that it 
needs to be disclosed on the manufacturer’s Web site. So we are 
seeing right now in the house cleaners area that there is not a fed- 
eral mandate to disclose all the ingredients in your floor cleaner, 
your toilet bowl cleaner. Some of the harshest chemicals in your 
house, they are not disclosed on the package. 

What we would like is that they would be disclosed somewhere, 
either on the manufacturer’s Web site or ultimately on the pack- 
age. So I think that for things like that, you are putting a harsh 
chemical in your house. I don’t think you can put it on the con- 
sumer to just be buyer beware. I think that they need certain 
pieces of information to know how to protect themselves from 
chemicals. 

Mr. Radanovich. Could you clarify to me? It is my under- 
standing that the Federal Hazardous Substance Act requires all 
that to be on there? 

Mr. O’Rourke. No, so on household chemicals products in the 
U.S., there is a requirement of disclosure of certain active ingredi- 
ents over certain percentages. So if you go back home tonight and 
look in your bathroom or underneath your sink, most of the 
harshest chemicals that you will find in your house will have either 
one ingredient listed or zero ingredients listed. Whereas if you look 
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at your personal care products, your liquid hand soap, the require- 
ment is all ingredients in order of concentration. So your liquid 
hand soap will have 30 ingredients listed, and your tub and tile 
cleaner will have zero, one, or maybe two at the most. 

And what they will do is say either call it inactive ingredients 
or they will dilute them enough that they don’t have to disclose. 
So you will literally have no ingredients listed, and sometimes it 
will have phrases like fragrance, as I mentioned, which just masks 
ingredients. 

Mr. Radanovich. Right, OK. 

Mr. O’Rourke. So unfortunately we don’t have accurate disclo- 
sure on chemicals in our houses. 

Mr. Radanovich. All right, thank you very much. Mr. Case, I 
want to ask a second question. You mentioned that the labeling 
program at the USDA dealing with organic foods, and as you know, 
the USDA Web site states that it is not a health or environmental 
program, but it is really a marketing program. And yet many peo- 
ple think that buying products with organic labels on them are 
somehow getting a health or environmental benefit. 

If transparency about the products and their manufacturer are 
what you seek, why do you hold up a program that relies on im- 
plied but not guaranteed benefits as your model? 

Mr. Case. What the USDA organic program does is actually 
bring clarity to the market. So for those consumers that are con- 
cerned with the pesticides that are used on fields with the farming 
technologies and techniques, worries about pesticides on food, what 
the USDA organic label does is provide a consistent platform for 
consumers to make educated comparisons between an organic prod- 
uct and a nonorganic product. 

So what it does is provide a common definition, a litmus test, if 
you will. 

Mr. Radanovich. All right, thank you very much. Dr. Rangan, 
you suggested other factors such as fair trade should be included 
in green labeling. But many of the environmental practices in fair 
trade countries is not up to U.S. standards. Is that useful to the 
consumer? 

Ms. Rangan. The International Labor Organization, ILO, is a 
good start. That is where Trans Fair bases their fair trade labeling 
program and their standards from, and it is a good international 
labeling start for fair practices. 

Do you mind if I just expand on your organic question for one 
minute? 

Mr. Radanovich. If you like. 

Ms. Rangan. Which is that there are cases where consumers 
rightfully infer that organic may offer them a healthier alternative, 
and I will just give you an example. When mad cow came out, or- 
ganic was one of the few programs that actually required no ani- 
mal byproducts in the feed. So is it a healthier alternative? Well, 
when it comes to mad cow, yes, it was an alternative if you still 
wanted to eat beef that minimized your potential exposure. 

And then that is the inadvertent side of health and benefit from 
organic, but on the advertent side, all the materials used in organic 
production have to be reviewed by the National Organic Standards 
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Boards. And health and safety are components that have to he ad- 
dressed in that review process. 

It happens to be based in agricultural marketing service, and 
after 10 years of watchdogging that program, we hear that mantra, 
we are not anything else but marketing. But I think that has more 
to do with where it lives than what it actually is. 

Mr. Radanovich. All right. Thank you very much, and I yield 
back, Mr. Chairman. 

Mr. Rush. The chair thanks the gentleman. The chair now recog- 
nizes Mr. Stupak for five minutes. 

Mr. Stupak. Thank you, Mr. Chairman. I think what I have seen 
from this hearing so far is that what constitutes green can be sort 
of a tricky business. But as we see a global supply chain get farther 
and farther removed from the everyday consumer, we are using 
more and more fossil fuels. So let me give you an example because 
I think we mentioned cleaners and that today. We have green 
cleaners or cleaners made basically from the same chemicals as al- 
ways, but they are purchased from a closer distance. So the compa- 
nies are saying well, we are a greener chemical because we are not 
using as much fossil fuel to transport. 

Now, does this fact alone, I use less fuel to transport the product, 
qualify a product to be a green product? Anyone want to answer 
that. Dr. O’Rourke? 

Mr. O’Rourke. I would say the short answer is no. What we 
need to do is evaluate the full life cycle of that product and deter- 
mine whether transport or manufacturing process is highly energy 
inefficient and that it is a major impact category. 

For a few products, energy use and transport matter a lot, and 
for other products, they don’t matter that much. So you really need 
to know does it matter to the product category. What we are seeing 
now in many cleaners is the claim that they are plant based rather 
than petroleum based. Again that may actually be a confusing con- 
cept because what they are doing is deriving a chemical from a 
plant, like sodium laurel sulfate, that can also be derived from pe- 
troleum. So the same chemical ends up in your product. It is just 
derived from a different source. So the key is finding out what real- 
ly matters to environmental or health effects on these things, and 
is that claim — can you verify or can you back up that claim with 
transparent information? 

Mr. Stupak. Well, give me an example where transportation of 
cost alone would qualify it to be green, to use less transportation 
costs. 

Mr. O’Rourke. There are a few product categories in which 
transport of the product — really long distances, heavy products. So 
for instance, air shipping products a long way has a very high en- 
ergy impact. So if you see something that was either grown in a 
greenhouse or flown to you, that is probably going to have a very 
high energy impact, and it is going to matter. 

So we see now more and more people in the U.S. looking for lo- 
cally produced food for that reason, that they want local which re- 
duces the big transportation change and the big energy. But there 
are many products in which the transport is a minor impact cat- 
egory. 
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Mr. Stupak. Well, couldn’t you make that claim then on any 
water-borne product basically, you know, from buying ore pellets in 
northern Michigan down to the steel mills? That is the only way 
you can transport it. It is the most efficient way and less fuel. Or 
even cars coming across the ocean because of the size and the 
weight and the bulk. I think there would have to be more to it than 
just transportation. 

Mr. O’Rourke. That is right. Air travel is the highest carbon in- 
tensity. Shipping is actually quite efficient carbon wise. Train 
transport quite efficient carbon wise. Local production, the most ef- 
ficient. So there is a range of impacts, and you need to understand 
those things to be able to either evaluate it or make the claim. 

Another thing we are seeing a lot of bottled water. For instance, 
one bottled water company shipped from the South Pacific and 
claiming it is a green bottled water company. Huge transport and 
energy impacts of the manufacture and transport of that product. 
And then it has a beautiful green label and an ecobottle in which 
it is sold. We view that as confusing at best, deceptive at worst. 

Mr. Stupak. Dr. Rangan, you wanted to say something on that? 

Ms. Rangan. You know, I think that in talking about this sphere 
of green, there is a top and a bottom and sides. And if we are es- 
tablishing a floor or talking about that floor, at the very least dis- 
closure and truthfulness to the meaning should be there. So that 
if a company is making a carbon claim that either they use recycla- 
ble energy, wind energy to generate a product, those aren’t void of 
value. They have some value, but the claim should reflect what 
they are doing. 

Should a carbon claim be interpreted as a health claim? It 
shouldn’t be. And our advice to consumers is always read these 
claims quite literally, and it is also why we continue to say that 
discrete labels right now in the marketplace offer consumers the 
quickest way to understand what a product is. So if you need to 
group discrete claims together in order to explain the many at- 
tributes of green a product may have, then so be it. 

We prefer that method at least right now versus an overarching 
label where it is very difficult to tell the variations in the compo- 
nents. 

Mr. Stupak. Mr. Cooper. You got to turn your mike on. 

Mr. Cooper. You have aggressions law in effect here that bad la- 
bels are going to drive the good labels out of the marketplace. I 
think you first do no harm. I think one of the points that Dr. 
Rangan made about in Japan where you have an effort to sort of 
up the ante where you are looking for constantly improving the 
product is something that I think we also should consider as part 
of this mix. That you want to have companies who actually have 
a role to play in sort of being the pathfinders where you are con- 
stantly improving, you know, the products. 

Getting that sort of seal or label recognized is not going to be 
easy. What it is, like a Good Housekeeping or Better Business Bu- 
reau or Underwriters Laboratory, then it is a very powerful tool. 
So I think that that should be part of the mix as well. 

Mr. Stupak. Thank you, Mr. Chairman. It looks like my time has 
expired. Thank you for the second round. 
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Mr. Rush. Thank you. The chair recognizes himself for his three 
minutes. You mentioned water. I mean somebody tell me about the 
false labeling that is involved in the water. I have a bottle of water 
here. It says “smaller labels equal more trees,” and it also under 
that says “we could write more on a bigger label, but saving trees 
is important” which we understand and agree with. “By keeping it 
short, we saved almost 10 million pounds of paper per year in the 
U.S. That is about 30,000 trees.” And then it says “be green.” 

And I just want to know, first of all, this is a label. But also some 
of this stuff is nothing but tap water in a bottle, all right. And but 
yet consumers are buying their water because it is a part of being 
green and being healthy. 

Can you all respond to that and help us to help deliver the Amer- 
ican consumer from the trap that they find themselves in? 

Ms. Rangan. Chairman Rush, you have just highlighted in that 
bottle what the problems are. Because there aren’t baselines for 
what should be disclosed or not disclosed, it is up to a company to 
decide what they feel like disclosing and what they don’t feel like 
disclosing. They can weave that into a green claim and say we are 
using less paper and less disclosure is less paper. 

And in terms of the water inside the bottle, absolutely. Our tests 
have shown year after year, if you filter your water, you are going 
to get as good of quality with regard to health as anything that is 
in one of those bottles. 

I think this is a great example of where the baseline has a lot 
of holes, and in filling those holes and getting rid of these generic 
claims that are vague and meaningless, we can do a lot toward re- 
ducing the confusion that comes from that bottle and a consumer 
trying to buy it. 

Mr. Case. Well, I think you are absolutely right. It is, in some 
circumstances, a legitimate claim. Under the seven sins taxonomy 
though, we would refer to it as the sin of the hidden tradeoff. What 
manufacturers are able to do with almost any product that you 
make is find some little nugget that allows them to say this makes 
it green. And so the question is well, how many nuggets are accept- 
able? At what point does it become green? 

And so what one needs is some sort of voluntary environmental 
label so that there are actual standards that say this is what green 
is, and if you have products that meet a standard developed in an 
open, public, transparent process, you will be able to resolve those 
kinds of issues. And so to be open to these kind of standard setting 
committees whether those kinds of claims are worthy of some sort 
of national label. 

Mr. Kohm. Chairman, those are fairly specific claims, and those 
are claims that, if true, a consumer can understand and make 
choices based on. A lot of the discussion today has been about these 
general green claims that, you know, I am green, I am ecofriendly, 
that are very difficult to substantiate. But if assuming all those 
claims are true and a consumer wanted to contribute to using less 
paper and assuming they didn’t take any implied claim from that 
about the water, that those are useful. 

Mr. O’Rourke. The problem with those claims is that they are 
completely irrelevant to the actual environmental impact or health 
impact of that product. So it may be an accurate claim, but it is 
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in a sense a kind of magician’s bait and switch where you are look- 
ing at one hand and the real action is in the other hand. For that 
product, it is around the manufacturing of the water, the manufac- 
turing of the plastic bottle and the disposal of the plastic bottle are 
the real environmental impacts, not the little tiny piece of paper 
around the sleeve of the plastic. 

So their claim may be accurate, but it is largely irrelevant to the 
actual environmental and health impact of the product. 

Mr. Rush. That concludes our hearing today, and I want to really 
relay to our witnesses I have not had a greater panel of witnesses 
to help us on any issue that I can think of since I have heen chair, 
since I have been chairman of this subcommittee. You have heen 
outstanding, and your testimony has heen very, very informative 
and provocative and very interesting. And I really want to thank 
each and every one of you for participating, and I think that you 
made this subcommittee much more prepared to deal with this par- 
ticular issue. And I hope that this will translate — and I know that 
it will — translate into us being much more sensitive and much 
more vigilant and helpful and in partnership with the FTC as we 
move forward. 

We have to help solve this problem for the American consumer, 
and you have really been pivotal in bringing us to a solution. 
Thank you so very much, and Godspeed to each and every one of 
you. Thank you. The subcommittee stands adjourned. 

[Whereupon, at 12:50 p.m., the subcommittee was adjourned.] 

[Material submitted for inclusion in the record follows:] 
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Response to Representative Joe Barton 

Committee on Energy and Commerce 
Follow up to my testimony on June 9, 2009, for the hearing: 

“It’s Too Easy Being Green: Defining Fair Green Marketing Practices” 


Dara O'Rourke, Ph.D. 

Founder and CEO, noodGuide.com. and Associate Professor, UC-Berkeley 

Question #1 . Consumers purchase items for many different reasons, including efficiency 
and efficacy of the product in addressing the intended use. Are you suggesting, through your 
testimony, that people should forego buying effective products they need and instead buy 
ineffective products for socially conscious reasons? 

Answer #1 : No. I am not suggesting that at all. People want products that work. However, 
consumers also want to know that these products are safe and healthy for their families. For 
example, the fastest growing household cleaning products are “green” cleaners from trusted 
brands that both work and are less toxic. My point is that a free market should provide 
sufficient information for people to be able to choose the products that match their demands 
for efficacy and safety. 

Question #2. You state that the “gap between what consumers want to know and what 
companies communicate about their products continues to grow.” Under regulations issued 
pursuant to the Federal Hazardous Substances Act, (specifically 16 CFR 1500.121), 
hazardous substances sold to households, must include: (1) hazard signal word, (2) an 
affirmative statement of hazards, (3) the name of the ingredient/chemical that contributes to 
the hazard must be on the label, and (4) precautionary measures to avoid risk. In addition, the 
Emergency Planning and Community Right to Know Act requires businesses to publish 
Material Safety Data Sheets (MSDS) about the chemicals in their products and potential 
health effects from ingestion or mishandling them. Finally, many companies have websites 
and telephone hotlines printed on their product packaging so consumers can call to obtain 
information about the health or environmental safety of their products. What exactly do you 
consider is the critical piece of information about a product that consumers are missing 
beyond what the Federal government requires? 

Answer #2: The critical information missing are the actual ingredients contained in 
household chemical products sold to the public in the US. Ingredient lists are required for 
personal care products in the US, but not for household chemicals (which are often stronger 
chemical formulations.) And MSDS sheets are only required for employees who use 
chemical products, not the public. If you review current statutory requirements, or even 
simply look on a bottle of floor cleaner or oven cleaner in your own home, you will see that 
while these products have very general precautionary recommendations (e.g., “Caution: keep 
out of reach of children.”), they rarely provide enough information to allow a consumer to 
choose between two products. My point is that a free market should have enough 
information for consumers to choose the products they want to purchase. The laws you cite, 
fail to provide this information to the public in a form they can use for purchasing decisions. 
Instead, they leave shoppers to depend on marketing claims from manufacturers. 
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Question #3. Do you believe government should be deciding what products to make and 
how to make them? Should similar control be applied to the types of television shows and 
movies produced to limit damaging psychological effects to children? 

Answ'er #3: No. I do not imply in any way in my testimony that the government should be 
involved in “what products to make and how to make them.” The purpose of the 
Congressional Hearing I was asked to testify before was to consider "green” claims on 
packaging in the US. My testimony was focused on what is currently asserted by 
manufacturers about their products, how that is largely unregulated, and what the government 
might do to increase the transparency and accuracy of these claims in order to improve 
market functioning in the US. 

Question #4. In showing that people of all incomes want to and will purchase higher priced 
items that are “green”, you cite the BBMG Conscious Consumer Report which states that 51 
percent of consumers are willing to pay more for certain products. Yet, in citing Wal-Mart's 
national surveys, you show only that their shoppers are interested in purchasing these higher 
priced items, not that these Wal-Mart shoppers will actually buy them. Since options are not 
viable options when you cannot afford them, what statistics can you give us that prove a 
direct relationship between lower income shoppers wanting to buy higher priced eco-items 
and actually doing so? 

Answer #4: On July 16, 2009, Walmart announced a major initiative to evaluate the 
sustainability of every product they sell, and to provide this information to their customers in 
the future. (See http:/.%almartstoies.com/'Sustaiiiabilitv/9292.asDx l. 1 would recommend you 
contact Walmart directly for statistics on their sales. But clearly, if Walmart believes that 
their customers want this information and will make purchasing decisions because of it, then 
a very large cross-section of the US wants this information. 

Question #5. You call for complete and total disclosure of product substances on a 
consumer product label. As long as the product or a specific ingredient does not pose a threat 
of injury to public health or the environment, do you believe companies have the right to 
protect their confidential business information from competitors who might reverse engineer 
their products? If not, why? 

Answer #5: If you speak with any major consumer package goods company in the US, 

you will find that any company with a decent lab (and common tools like a QCMS) can 
analyze the ingredients in their competitor’s products. P&G knows all of the ingredients in 
Clorox’s products, and vice versa. If is simply disingenuous to assert a fear that competitors 
might “reverse engineer their products.” Companies in the US are already required to 
disclose the ingredients in their personal care products, which as far as I know has caused no 
competitive hardship to these companies, I am simply proposing that the US extend this basic 
level of disclosure to household chemicals and other products which currently lack 
transparency, and for which consumers face confusing or deceptive marketing claims. 
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July 14, 2009 


Dr. Urvashi Rangan 
Director of Technical Policy 
Consumers Union 
101 Truman Avenue 
Yonkers, NY 10703-1057 

Dear Dr. Rang^: 

Thank you for appearing before the Subcommittee on Commerce, Trade, and Consumer 
Protection on June 9, 2009, at the hearing entitled “It’s Too Easy Being Green: Defining Fair 
Green Marketing Practices”. 

Pursuant to the Committee’s Rules, attach«l arc written questions for the record directed 
to you from certain Members of the Committee. In preparing your answers, please address your 
response to the Member who submitted the questions and include the text of the question with 
your response, using separate pages for responses to each Member. 

Please provide your responses by July 28, 2009, to Earley Green, Chief Clerk, in Room 
2125 of the Rayburn House Office Building and via e-mail to Earlev.GTeen@mail.hoLise.gQv . 
Please contact Earley Green or Jennifer Berenholz at (202) 225-2927 if you have any questions. 

Sincerely, 

Henry A. Waxman 
Chainnan 
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The Honorable Joe Barton 

1 . During the hearing, you stated that organic beef was a good example of a product 
that, because it was organic, was not affected by Mad Cow disease and therefore 
safer. While there are standards to certify what qualifies as organic, such labeling 
criteria do not imply the product is 100% free of pathogens. Do you agree? 

2. At the end of your written testimony, you suggest that where policies are established 
for a segment of a product area, like the removal of phthalates in children’s items, 
you suggest that all children’s items meet that removal standard to make labeling 
easier. Isn't that throwing the baby out with the bath water because it ignores that 
there are many different phthalates used in many different ways with different 
exposure and hazards present to children? This would be like people banning 
consumption of all forms of oil, including com and vegetable oil, simply because they 
are the same class of substance. Don’t you think the better way to go would be to 
educate people about risks rather than allow their ignorance to be masked in unilateral 
bans for the sake of simplistic markings? Do you fear that we would lose potentially 
safe products by making class-wide decisions without distinctions? 
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